
IN '"HE "m'R;'!1F; COUR'f OF 1<'IJI (TriEST1';RN DIVISION) 

A T L AUT 0 K A 

Civil Jurisdiction 

A,ction No. 160 of 1980 

KIRPAL CHAND 
slo J agarna th 

- and -

SWill ;tAJI dlo Dur j an 
NATrJE LAND TRUST BOARD 

IO, 
00043f; 

Plaintiff 

1 st Defendant 
2nd Defendant 

Messrs. h. T. lilian J: Co. 
i'CE,ssrs. Tappoo, Krishna 8: Co, 

. Q.etaki, ,~sq. 

Solicitors for the Plaintj'f 
Solicitors for the 1st ~efendant 

Solicitor for the 2nd Defendant 

JUDGMENT 

Both trle plaintiff and the first defendant are lessees of the Native 

Trust Board of land in the "">reni area. They do not have leases, the lani 

been officially surveyed and demarcated on a registered plan. They 

have approval notices, both notices referring to C.S.R. farm numbers 

(in the case a" the plaintiff, farm No. 540 and in the case of the first defendant 

farm No. 551), both notices saying "subject to survey". They are both shown 

the old C .G.R. area map. In tilat map the two pieces of land are not shown 

If the map is anything to go by the farm adjoining the plaintiff's 

round, separating the plaintiff's and first defendant's land and 

f.',RnT'Rars to for:rr a sort of peninsular jutting into the plaintiff's lani. 

But in the extreme tip of the peninsular appears an area of about 

or le~s marked as "marginal land" (plot 1/29.) It appears that this 

of land is a ridge of higher land unsuitable for cultivation, 

a~lparently the sort of land used to graze animals or build houses. In fact on 

rit"e of land the first defendant has buH t her house - on the portion 

nellrest her own f:cr , next to it the previous olmer of the plaintiff's land 

house of sorts or a store, and then on the tip on the peninSUlar on the 

described as marginal land a house was built for om Ram Kissun who 

the first defendant's daughter. 

The first defemunt said that when the lease was transferred to her when 

_., .. ~., husband, the previous lessee, died, Officials pointed out to her where her 

Wlcwry was, <lIld the disputed area of lam was included in her land. I 

doubt that; I thilL;: he "as just sa,ying that now for purposes of this 

I think the history of this losue reveals that the first defendant never 
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believed the land to be hers and ,laS always prepared to settle fo'" 

portion of the higher land on which her own house was built. Suruj Pal 

previous lessee of the plaintiff's land always considered the land to be 

, but said he let the first defendant build her house on part of the ridge 

Ram Kissun's house be built on the portion described as marginal land. 

I am sure that :Ouru.i Pal's evidence shows more convincingly the trm 

i.e. that he always consillered the ridge of higher land, jutting into 

hia Ihnd. or at least l,md over which he had some sort of 

"A~T.T'DJ., and tiHlt .::is n ncighbourly gesture, li rnattur of convenience between 

farmers who didn't want to use good planting land for building 

and stores, he, the first defendant and Ram Kissun built houses or stores 

ridge. 

It must have corne (is raLher a surl'rise to everyone including the first 

<d,ef"ndant when the old C.S.R. map revealed the isolated portion of ,land - 1/29 

No lease or approyal notice appears to deal with 

this plot, or refer to it, but the old C.S.R. register seems to show it allocated 

the first d·;fond"mt. '1here was nothing to shol'/ h"w it carne to be the first 

why it became the first defendant's, and there was. nothing to LflOW 

the first defendant wue pajing rent for it, or even knew of it. I would 

to suggest that this marfi~al plot was overlooked by eyeryone including 

officials who shol,ed lessees~oundaries of their plots and it was overlooked 

their approyal notices were issuei. And it w::s only when Natiye Land Trust 

officials, for the purpose of this matter researched old CSR records that 

came to light. Perhaps it was a pity that it did so as it turns out. 

In the mOiJ.ntime the plaintiff had taken action in t!'e Ea;istrate's Court 

'cam Kissun to get him removed from the plot he was occupying. In that 

on it was accepted that the clisputed area was part of the plaintiff's land, 

that '(am Kissun had no riCht or title to the land. Neither the first 

defendant nor the r<ative ;,md '£rust Board were parties to that action, which ended 

R&m i,issun agreeing thst the land '.as the plaintiff's land, and 

out. In u supplementary agreement both the plaintiff and the 

defendant agreed to let Ram Kissun have a small portion of each of . 

land tn ouild u new hoUtos on. ~They also agreed not to raise objections 

Ram Kissun ,;as able to obtain a separate title to this portion of land. 

l'he basis for this set tlement was a survey of the land carried out abollc 

time' by a i·J'. Chang on b"helf of the 1iative Lund Trust Board. The land had 

been properly surveyed before so there ViaS no question of taking a set 

point [did llorking back from tnat. The c; .S.R. maps, though accurate in 

ways, were no basis fur ~n accurate survey, and the very practical, perhaps 

only workable policy adopted, w~s to get the adjoining land owners together 

si te "-nd Hork out an acceptable boundary on the basis of existing occupation 



The acceutable boundarJ' was then pegged and ultimately to be 

in a registered survey plan. 
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Hr. Ctang put the boundary between the plaintiff's and first de.andant's 

just below the first defendad' s house so that the marginal plot e.nd the 

where the plaintiff or his predecessor had put a house or store was 

in the plaintiff's boundary. 'Phe first defendant in this court has 

to persuade me that she never agreed to that boundary, but I do not 

I accept what ;;lr. Chang said, t hat the boundary was agreed and 

by both parties and I believe tLt the first defendcnt has changed· 

since, probably at the instigation of her sons, because she is an 

old, very simple woman, in the hopes of getting all the disputed lam. She also 

now says that she only siGned the terms of settlement in the Kacistrate' s Court 

she "as told to sien, and didn't realise what she >Tas signing. I 

;;;at allegation by her also. 

There is no doubt in my mind that this agreed boundary provided a sound 

for a settlement to the parties in what could become, and I think has 

si tuation fraUf;ht with difficulties and one that could cause endle s 

the future. 

But ;Ih(m the tertrs of the settlement and tte agreed boundary W6_e 

by the parties to tbe Eative Land 'l'rust Board for them to be endorsed. 
was 

Native Land Trust Board refused to accept them. In fact refusal/based solely 

the ground that the Native Land Trust Board was not a party to the settlement 

seems to be implied by tl~ Native Land Trust Board's pleadings, I think that 

is very short sighted and petty. But I must accept, after hearing 

was not the sale reason for the stand taken by Native 

In tne first place the first defendant herself did not sign as a 

to the agreement, only as a party to the supplementary agreement. Also 

so-called 2.greed boundary, was based on the belief that Ram Kissun waS a 

on the hsputed portion of land; whereas on the basis of the old CSR 

, that area of marGinal land was allocated to v:e first defendant, and she 

have been occupying it through her son-in-law. 

settlement, if accepted by NLTB, might have ended with· their being obliged to 

oeni:Jo Rurn j~ic:Jun'g nepal'ate title to the piece or lund on which hiD hous was 

But tr,e settlement might have been usod to neGotiate a proper settleme t 

all the parties and NLTB, but as it was for the reasons I ha,e··stated, 

was and is ·,;orthless. as a binding settlement. 

In a' di tion the plaintiff cannot rely on the boundary Horked out by 

Chang and used as a basis for the settlement. That boundary was based on a 

Illisconception. In [illY case nr. Chang went back to the area, having been instructed 

by the H:'TB to resurvey it on the basis that the marginal lam was allocated to 

he first defendent. On this basis and on the basis of occupation Hr. Chang then 
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up another plun, replacing the previously agreed bound,.'ry ;Ii th one that 

the area of Ram Kissun' s house part of the first defendant's land but 

and surrounded by the plaintiff's land. 

:Chere is no reason to believe that this plan does not fully conform to 

normal :;LTB )'olicy of fixing bOU!lOaries, in accordance with agreement 

between the parties if possible, and in accordance with existing occupation and 

'.Phis plan is Sxhibit D5. It has not been officially approved by NLTB, or 

d, Bnd I gather frOi'" "r. Noakes that ELTB does not altogether approve 

I am not surprised. But it is difficult to understand exactly what is 

taken up by NLTB on this matter. 'fhey did not approve the earlier 

drawn up by :,lr. Chang, though clearly this would have been the best 

in all the circumstances. Hr. Chang WclS then sent back with instruction 

demarcate tr~ boundary of the marginal plot, which he did and plotted the 

according to existing occupation and usage. Does NL'l'B now want 

survey done Or does it ,/ant to do Vii trlout a survey altogether? It L.<s 

stated its posi hon in any positive way and has merely pleaded denials in 

What the plaintiff has asked for is 

a) Iln injunction restrllininl: NL'fll from rer;istering 
any LUrvey plans or other lCi;al documents so that 
the disputed area of land is leased to the first 
defendant ~ukhraji; 

b) an order that the plaintiff is rightly entitled to 
the disputed area of land as part of the land leased 
to him under his approval notice. 

The difficulty with this pleading is that it refers to the "disputed 

land" ,;ithout defining exactly what piece of land ~s meant. If the 

area is in the "rell of mllrginal land numbered 1/29 on too C~R map, or 

small are·" shown on Exhibit 05, then the prCiyer must fail. That area was 

part of the plaintiff's land, ,md he cannot rely on the first survey 

out by ;;r. Chang, which was not based on all the facts. 'rhe fact that 

time the parties themselves were ignorant of the true position, and 

in '{[bat ,·I. Chang thought was a'1 agreed boundary, is neither here 1 'r 

'rhe fact is tbat the piece of marginal land appears to have been 

to the first defendant, though she !!lay not have been aware of it, and 

occupied by her through her son in-law. Nor does the settlement in the 

" h!,I<::ls·tr"te' s Court affect the position, because, although it was a genuine 

to do justice between all the personnel concerned, the first defendmt 

not a party to it, and did not sib'll the main settlement. 

If the "disputed area" is a larger area of land, is it the whole of the 

up to the agreed bour:clary originally marked by Er. Chang, the whole of the 

up to the boundary fixed in accordance "ith the settlement in the 

hagistrate's Co·urt, or Viha t area? ~'he plaint iff as I have said cannot rely on tha 
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agreed bound<lry marked by ]f;r. Chang which 1<as not based On all the facts. 

rely on the boundary fixed in the settlement since the first defendant 

party to the agreement fixing the boundary, and Ram Kissun had no 

authori to' to agree any boundary. 

I think the most the plaintiff can ask for is that the boundary be 

in accordance wi til the cecond plan draw up by Nr. Chang, Exhi bi t D5. 

This would allocate to him that portion of land on the ridge occupied 

used by his predecessor in title and himself. That would lead though to a 

sitw;tion with Earn Kissun's house site left in Ln isolated position 

and I can foresee endless trouble in the future over access roads. 

On tbe other band it wou'!d be quite wrong for the Native Land Trust )ard 

ignore hr.·Chang's second at.tempt to fix the boundary in view of the specjfic 

given to him by NLTB and the fact that all along until IT 1'B dug 

old csa records the plaintiff, and everyone else was convinced that most 

of the ridge area came ,lithin the plaintiff's area of land. 

It is perhaps a pity that the Court does not have power to put a compromise 

boundary more or less where pCr. Chang put it at his first attempt, and say to the 

parties '''Ehe plaintiff is to have all tbe l,"nd this side and the defeniant is to 

all tho Innd trw othor ui.de. lI 

I have expressed to all the parties fears lest the court be dliiged to give 

tha t would perpetuate for eVer the sort of si tua tion shown in 

in tbe hope 1hat the parties themselves could see the wisdom coming 

settlement. Unfortunately the parties were unable to agree on a fair and 

sensi ble diviffi. on of the land. 'fhe first defendant clearly is not satisfied with 

the fact that she has already got about two acres more la¢ man was specified 

in her a)lproval notice; she seems to want the whole of that ridge of land almost 

dividing the plaintiff's land in half, including the portion on which the 

plaintiff or his predecessor had built a house or store. The plaintiff not 

unnaturall:; doesn't ,mnt to lose that portion of the ridge on which h has a 

store or house. and dOGsn't want an isolated pocket of land stuck in the middle 

of his land as ShOl'fll in Exhibit 1l5. As I have said what the position of the NLTB 

is I don't know. I asked counsel for the NLTB but he seemed unable to reply. 

I accept that the Ni,T" had good grounds for not accepting the settlement reached 

in the ;·;ar.istrate's Court, hecause it could not be binding on NLTB or the first 

defendant. I accept that it had good grounds for querying l'r. Chang's first 

survey since it was based on incorrect knowledge of the facts. But why, having 

gi ven .':r. Cbang fresh instructions do es it now 1;ish to repeduate Hr. ('hang's 

second survey beca,-,se i';r. Chang only did what he was instructed to do by NLTB? 

I appreci'1te ";1at Er. Noakes said in eviderx::e about divisions of land not beging 
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propositions. I would think that the division of larrl envisaged in 

t D5 is not a viable proposition. But what is the alternative? 

The first defendant would not be in a worse position than she was in 

';.~of'"rp., and ne i ther wau Id the plaintiff except the extent that whereas before they 

in harmony and access never seemed to be a problem, now there is friction 

tween the parties and access could ore sent endless problems. But it would be 

unfnir to take away from the plaintiff part of the ridge that he always 

of as his Dnd give it to the first defendant, who never considered it to 

until the lHil'B gave her other ideas. 

aE the plaintiff's prayers are concerned, I cannot order that thp 

is entitled to the disputed area as being part of Approval N +,ice 

, because clearly marginal plot 1/29 was not his and was apparently the 

al though she may not have been aware of it, and was being 

iocctlpi.ed by her. 'iii th r9gard to the first prayer I cannot order tJ:at the NLTB 

restrained from taking what steps are necessary to confer on the first 

a lease of the marginal plot 1/29. But the Court can and does order 

NLTB be restrained from taking any steps to give title to the first 

t of any other land except as surveyed in ,,;xhibi t D5. 

This is not II happy solution, but T hope that it is sti.ll not too late for 

parties to Gil: dOlill together and try to work out a more satisfactory solution 

all concerned; and one tnat is fair to the plaintiff and the first defendant. 

Question of oosts to be subject of fu1'ther argument. 

(sgd.) G. O. L. Dyke 

1981 Judge 


