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IN THE SUFREME COURT CF FIJI
Appellate Jurisdiction
givil Appesl No. 2 of 1980

Between:
TEBARA TRANSPORT LIMITED Appellant
and
THE ATTCRNEY-GENERAT O FIJT Regpondent

Mr. H.K. Nagin for the Appellant
Mr. G. Grimmett for ths Respondent

J U DGMEN T

This is an appeal against the decision of the
Magistrates Court Suva dismissing the appellant's‘claim
for damages caused 1o his bug in a collision with the
respdndent's truck and allowing the respondent's counter-

claim.,

The incident took place on Nabukaluka Road some
distance cut of Hausori. The resnondent's driver was
driving an Agricultural Department truck laden with cattle
when a collision occurred Eetween it and the appellant's
bus travelling downhill with 2 load of passengers.

The respondent's driver, one Nazir Mohammed, was
later charged with driving without due care and attention
and, after a trial, found guilty and convicted by the
Magistrate's Court, Nausori. In this action the
conviction is admitted poth in the pleadings and in evidencs.
Where such & conviction is proved, section 9(2)(a) of the
Evidence Act (see section 2 of the Evidence (Amendment)‘
Act, Ho. 6 of 1975) provides that the person convicted
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ﬁshall_be taken to heve committed that offence unless
thé_contrary is proved". - The learned HMagistrate guite
correctly held that the onus of proof had, by virtue of
~£he conviction, shifted to the driver and it was for him
%o estéblish that he had not been guilty of carelessness.

- Counsel for the appellant sought at the hearing
fof the civil action to produce the record of ths Fausori
_Tfaffic prosecution presumably to identify the facts on
which the conviction wes based, but this was resisted by
tthe respondent's cownsel whereupon the appellant's '
fcoun sel would appear to have abandoned all effort to have
1% admitted in evidence. The learned Nagisirate, therefore,
Vhad nothing before him relatlng to the earlier traffic
:prbéeedings except the bare admission of conv1ct10n. The
~exclusion of this evidence, however, does not form a
ground df appeal and does not call for consideratidn.

g On the evidence before him the learned Maglstrate
ffound that it had been raining that day and the road, a
~gravel and dirt road, was wet and slippery. He accepted
‘Nasir Mohammed's evidence, supported by one Peni Ravai

& stockman, who was sitting next to the driver, that,
fbefore the collision, he had‘driven.completely to his
“¢orrect side and stopped. Peni Ravai had not given
fevidenoe at the éarlier'traffic proceedings.

| The driver of the appellant's bus admitted that
the road was slipoery and that, when he had tried to o
}brake the bus had skidded. . The learned Magistrate said
iin his judgment:

" It is quite clear to me that the : . -
- plaintiff did not have proper control of '

"/ his bus to such an extent as to be able
“to stop it when confronted with this
‘emergency. He skidded, went on to the
grass and then veered back on to the
.road. The force of the collision pushed
the truck back some seven feet.  The
position of the bus after the accident
shows that the plaintiff could not
control it and his rear wheels ended in
the ditch. "
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_ There i3 nothing to suggest that he had at any
time lost sight of the shift in the onus of proof.

o

waards the end of his judgment he said:

" On the balance of probabilities
I am satisfied that the truck driver

. was not negligent and that he had stopped
on the left nhand slde of the road befare
impact."

And again -

" I am thevefore satisfied that the
conviction has been overthrown .....

The mein argument at the hearing of the appeal
-Was dlrect ed to ground 2 whlch reads:

"(2) The learned trial Magistrate erred
- in law =znd in fact in not properly
directing himself in respect of
the conviction of the Defendant's
driver," '

It was decided in Wauchope.v. Mordecai: 1970

1 W.L.R. 317 that the proof of a criminal conviction
‘established liability in a subsequent civil action "unless
the defendant discharged the burden on him of proving

fthe contrary”. The questions of standard of proof and the
‘weight to be attached to the conviction were not discussed
?at_any length.

| In Taylor v. Taylor: 1970 1 W.L.R. 1148, a
divorce case, it was held by the Court of Appeal, that

_;ﬁne Commissioner had not given sufficient weight o the
verdict of the jury which had eariier found the husband
guilty of incest end that "the Commissioner's finding that
fﬁhe nusband had net been guilty of incest was COntrary'to
‘the evidence". Whzt evidence? At the hearing of the |
fapoeal the whole transcript of the criminal trial had
fbeen made avalldble to the Court. _Fenton Atkinson L.J.
sald'
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L We have seen & tronscript of the

- evidence. Nobody reading the transcript
of the husband's cross-examination at
“the trial and his attenpts to deal with
and exvlain away Police Jergeant
Guliiver's evidence could doubt that his
cenviction was fully justified, and 1
agree with my Lord that he wholly failed
te preve at this trial by the civil

. standard of procf, or indeed any standard
“of procfy that he did not commit the
crimes of which he was canvicted, " (3.1155)

S In the present case therc ig nothvnﬂ to show

;the kind of evidence on wnlch the deferdant was convicted
_iﬁ the traffic prosecution. It was not put in at the  _
itpi&l of this action, and was not referred to at all on )
‘appeal. : R I

Tne effect of gection 11 of ¢ivil Bvidence Act

1968 of Fngland was more fu$1y discuesed hy thﬁ Court of -

Jﬁppeal in the later case of Stupple v. Royal Insurance Cos
i1971 1 4.B. 50. Stupple had been convicted of robbery -
‘and e magistrate had later made an order that the mdneY-:
afound on him be returned to the Royal Insurence Companj.
fﬁtupnle sued the Insurance Company claiming that the
5money found on him was hieg own money and should be
'restoxed to him. His ¢ claim was dlsmlssed and he appealed.

The Court of A?peal had'before it the evideﬁce of
the circumetances leading to Stupple's conviction at the
criminal trial. Paull J. who tried the civil action also
:bonsidered "{lie ‘evidence hbefore him and the evidence _
'?giveh 2t the previous criminal trial" as is clear from the
:headnote to the report of his judgment (Stupple v, Royal
_Inburance Co: 1970 2 W.L.R. 124 at 125).

_ The Courf of Lppeal dismissed Stupple's appéal.
_GLord Dennlng ¥M.R. and Suckley L.J., however, disagreed as
jto how the ev1aence of conv1ct10n ought to be treated by
the Court tlanb the civil action. ‘Lord Demming ¥.R.
Said:
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o I think that the conviction doss
not merely shift the burden of proof.
It is 2 weighty piece of evidence of
itself." (1971 1 Q.B. 50 at 72.)

Aﬁd_again -

" In ny opinion, therefore, the
weight te be given to a previous
conviction is essentially for the
judge at the c¢ivil trial. Just as he
has to evaluate the cral evidence of
a witnegs, so he should evaluate the
probative force cf 2 cenviction,

If the defendant should succeed

in throwing doubt on the conviction,
the plaintiff can rely, in answer, on
tie conviction itself; and he can
supplement it, if he thinks it desirable
by producing (under the hearsay sectionss
the evidence given by the prosecution

- witnesses in the criminzl trisl, or, if
he wishes, he can call them again." (P, 73)

Bucklev L.J. said:

" There remains, however, the problem
of what weight, if any, should be
accorded to the proved fact of conviction
in deciding whether any other evidence
adduced is sufficient t¢ discharge the
cnus resting on B. In my judgment no
weight is in this respect to be given to
the mere fact of conviction." (P. 75)

o He, however, agreed with Lord Denning as to the
possdible need during the civil proceedings to consider the
evidence given at the criminal triel., He said:

" But very much weight may have to
be given to such circumstances of the
criminal proceedinss as are brought out
in the evidence in the civil action.
Witnesses called in the civil proceed-
ings may give different evidence from
that which they gave in the criminal
proceedings., Witnesses may be called
in the civil proceedings whe might have
been but were not called in the criminal
proceedings, and vice versa."
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"It seems to me that "the probative force of a

onvictlon" of whicl Lord Denning speaks, must largely.

efend on the guality of evidence which the crimiml
éﬁrt'accepted and upeon whicl the conviction was based.

n*ﬁhé present case, the appellant tried uhsuccessfully

6 produce in evidence the record of the criminal proceedings.,
Hé:had, he said, no suthority to cite in support of his |

pplication. He was invited to renew his application during
tﬁe'proceedings, if he wished. He did not. As a result,

he Maglstrate trying the civil action had ncthing before
ﬁ1m to show the circumstances leading to the conviction of
Ngz;r Ilohammed, the driver of the deferdant's truck.

'

| It is not known whether the driver was represented
bdeonnsel at tle traffic prosecution, oOr how his defence

was conducted. It is quite possible that the Attorney-
"néral took little interest in that prosecution, but a8
thé defendant named in the civil action has done sll he
caﬁ”td nroteét-the interests.of_the_CrOWh. There is no
way of ¥nowing. All that cen be seen from the record in
thlu case is that Yeni Ravai, an important W1tness, who
gave ev1dence for the respondent in thlu action, did not
glve evidence on behalfl of the drzver Nazir Mohammed in
the traffic preseculion. He wag a passenger. in the truck
Elﬁtlné next to the driver.

‘At the hearing of this action it was the appellant
who was relying on the conviction of Nazir Moharmmed as -
-part of hie case. It was for him to adduce whatever
ev1uence he considered necessary for his case.

As Buckley L.J. said in the Stupple case -

" Many examples could be suggested
of ways in whichk what occurred or did
not occur in the criminsl proceedings
may have & bearing on the judge's
decision in the c¢civil proceedings: but
the judge's duty in the civil
proceedings is gtill {o decide that.




case on the evidence adduced to him.

He is not concerned with the evidence

in the eriminal proceedings except B8O

far as it 1is reproduced in the evidence ’
called before him, OF is made evidence '
in the civil proceedings under the

civil Bvidence Act, 1068, section 2, or

ig established before him in cross-—

examination. " (P. T76)

L - rrovisions of the Fiji Statute are substantially
tle same &8 those of the English Act.

:

. - The avpellant does nov cOmplain‘of_wrongful

This Court, therefore, must
ced before the learned
Cn that evidence he made certain findings of

fact, to which reference has peen made earlier. Those
fi_jfindings clearly indicate that, applying +the standard of
ges, the respondent:had discharged the
ad.doné all anyone

 exclusion of any evidence.
‘confine itself to the evidence addu

Hagistrate.

proof in civil ca
;bﬁrden of showing that Nazir Mohammed h
could yave, to aveid the accident and was not guilty of
careless driving. I . S

The appeal 18 dispissed with costs to be taxed

:_"_in default ot agreement.




