
IN TEE 31.fl'IlliHE COlmT OF FIJI 

Appellate Jurisdiction 

Civil Appeal No.2 of 1980 

Between: 
T8BARA TRANSPORT LIMITED 

and 

'l'W~ A'ETCENBY -GSNERi\.1 OF PIJ I 

rrJr. H.K. Nag:in for the Appellant 
Jill'. G. Gr illllllett for the Res ponden t 

JUDJNEN'E 

DODOS!} 

Appellant 

Respondent 

This is an appeal against the decision of the 

Hagistrates Court >:>uva dismissing the appellant's claim 

for damages caused to his bus :in a collision with the 

respondent's truck and allowing the respondent's counter­

claim. 

The incident took place on Nabukaluka Road some 

distance out of Hausori. The resnondent's driver was 

dri v:ing an Agricultural Department truck laden with cattle 

when a collision occurred between it and the appellant's 

bus travellinG downhill with a load of passengers. 

The res ponden t 's drive r, one Nazir Mohamm 00., was 

later charged with driving without due care and attention 

and, after a trial, found guilty and convicted by the 

JVJB.gil?trate's Court, Nausori. In this action the 

conviction is admitted both in the pleadings and in evidence. 

"here such a con-notion is proved, section 9(2) (a) of the 

Evidence Act (see section 2 of the Evidence (Amendment) 

Act, Ho. 6 of 1975) provides that the person convicted 
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"shall be taken to h8ve committed that offence unless 

the con trary is proved". The learned lIiagis trate quite 

correctly he Id that the onus of proof had, by virtue of 

the conviction, shifted to the driver and it was for him 

to establish that he had not been 8uilty of carelessness. 

Counsel for the appellant sought at the hear:!ng 

of tlle civil action to produce the record of the Hausori 

Traffic pI' osec ution presumably to identify the facts on 

which the conviction was based, but this was resisted by 

the res pondent' s c ol1nsel whereupon the appellant's 

cOllnsel .fOu.ld appear t a have abandoned all effort to have 

it admi·tted in evidence. The learned Hagistrate, therefore, 

had nothing before him relating to ilie earlier traffic 

proceedin,~:s except the bare admission of conviction. The 

exclusion of this evidence, however, does not form a 

ground of anpeal and does not call for consideration. 

On the evidence before him the learned Hagistrate 

found t.hat it had been raining that day and the road, a 

gravel and dirt road, was wet and slippery. He accepted 

Nasir I'lohammed's evidence, supported by one Peni Ravai 

a stockman, who was sittiIlS next to the driver, that, 

before the collision, he had dr iven ccmpletely to his 

correct side and stopped. Peni Ravai had not given 

evidence at the earlier traffic proceeding;s. 

The driver of the appellant's bus admitted that 

the road was slipDery and that, when he had tried to 

brake the bus had skidded. The learned Nagistrate said 

in his judgment: 

" It is quite clear to me that the 
plaintiff did not have proper control of 
his bus to such an extent as to be able 
to stop it "men confronted with this 
emergency. He skidded, went onto the 
grass and then veered back on to the 
road. The force of the collision push ed 
the truck back some seven feet. The 
position of the bus after the accident 
sho\o/S that the plaintiff could not 
control it and his rear wheels ended in 
the ditch. " 
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There is nothing to suggest that he had at any 

time lost sight of the shift in the onus of proof. 

Towards the end of his judgment he said: 

" On t he balance of pro ba bili ties 
I am satisfied that the truck driver 
was not negligent and that he had stopped 
on the left band side of the road before 
impact." 

And again -

" I am therefore satisfied that the 
conviction has been overthrown ••..• " 

The main argwnent at tre hearing of the appeal 

was directed to ground 2 Which reads: 

"(2) '1-'he learned trial ~Jagistrate erred 
in Im-l and in fact in not properly 
dir9cting himself in respect of 
the conviction of the Defendant's 
driver." 

It was decided in i'iauchope v. Jl1ordecai: 1970 

1 W.L.R. 317 that the proof of a criminal conviction 

established liability in a subsequent civil action "unless 

the defendant discharged the burden on him of proving 

the contrary". 'rhe questions of standard of proof and the 

weight to be attached to the conviction were not discussed 

a t any length. 

In 'raylo!' v. Taylor: 1970 1 li-L.R. 1148, a 

divorce case, it was held by the Court of Appeal, that 

the Commissioner had not given sufficient weight to the 

verdict of the jury Hhtch had earlier found the husband 

guilty of incest and that "the Commissioner's fi--nding that 

the husband had not been brui1ty of incest Has contrary to 

the evidence". ,Ihat evidence? At the hearine of the 

appeal the whole transcript of the criminal trial had 

been made available to the Court. :E'enton Atkinson L.J. 

said: 

{,.o 
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" We have seen a tr8,nscript oJ the 
evj.dence. Nobody reading the transcript 
of the hU.Eband's cross-examination at 
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tl:e trial and his attempts to deal with 
and ex~)lajn a,ray l'olj.ce Sergeant 
G·ulliver's evidence could doubt that his 
conviction was fully justified, and I 
agree \,Hh ill:>," Lo:r-d that he wholly failed 
to prove at t]:-.i3 trial by the civil 
standard o~:' proof, or indeed any standard 
of proof, tLat he did not commit the 
crimes of 1I1ci cb he w,'.s convjcted. " (?1155) 

In the ll:msent carse there is nothinG to show 

the kind of eviderlce on l,/}:;ieh th" defendant "as convicted 

in the traffic prosecution. It wCl.S not· put in at the 

trial of this el.otion, and .'/as not r8ferred to at allan 

The effect of sectlon 11 of Civil Evidence Act 

Ens'land waG more fully djrscUlsed by the Court of 

Appeal in.tbe lnter case of Stupple v. Royal Insurance Co: 

1971 1 «.:s. 50. Stupple had been conviQted of robbery 

ani a magistrate had later rr:ade an order that the money 

found on him be re turn ed tot he Roy~l Insure,nce Company. 

Stupple sued the Insure.noe Company claiming that the 

. :money found Oil him Vias h18 OwT, morley and should be 

resto:,:ed to him. His claim was dismissed and he appealed. 

The Court of Appeal bad 001'01'8 it the evidence of 

the circur:,stances leading- toStupple 's conviction at the 

criminal trial.. Paull J. who tl'i6d the civil action also 

conSidered "the evidence before him and the evidence 

given at the previous criminal trial" as is clear from the 

headnote to the report of his judgment (Stupple v. Royal 

Insw'ance Co: 1970 2 "1' .L.R. 124 at 125). 

The COtU't of ],ppeal dis missed Stupple I s appeal. 

Lord Denning N.H. and Buckley 1.J., ho.,ever, disagreed as 

to how the evidence of conviction ought to be treated by 

the Court tl'yjn,,; the. civil action. Lord Denning H.R. 

Said: 
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" I tr~nk that tt:e conviction does 
not mCl'ely shift the burden of ]:roof. 
It is 8. weighty piece of evidence of 
itself." (1971 1 Q.B. 50 at 72.) 

agEtin -

" In my 0PllUOD, therefore, the 
weight to be ,;i ven to a previous 
conviction is eSE,entially for the 
judge at the civjl trial. Just as he 
has to evaluate the oral evidence of 
a wei tness, so he should evaluate the 
probative force of a conviction. 

If the defendant should succeed 
in throwing doubt on the conviction, 
the plaintiff can rely, in answer, on 
tl:e conviction itself; and he can 
supplement it, if he thi.nks it desirable t 
by producing (under the hearsay sections) 
the evidence given by tm prosecution 
witnesses in the criminal trial, or, if 
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he wi shes, L1C can call them again." (P. 73) 

" 

buckley L.J. said: 

There remains, however, the problem 
of' what weight, if any, should b3 
8,ccorded to the pr oved fact of conviction 
in deei ding l>1he ther any other evidence 
adduced is sufficient to discharge the 
onus resting on B. In llJy judgment no 
weight is in this respect to be given to 
the mere fact 01' conviction." (P. 75) 

He, howover, agreed with Lord Denning as to the 

poss.ible need du.r:inu: the civil proceedings to consider the 

evidence given at the criminul trial. He said: 

" But very much weight ll!ay have to 
be f~iven to sneh circumstances of the 
criminal proceedin~s as are brou@lt out 
in the evidence in tlie civil action. 
Witnesses called in the civil proceed­
ings may give different evidence from 
that whieh they gave in the criminal 
proceed.ings. Witnesses may be called 
in the civil proceedings who mie;ht have 
been but were not called in the criminal 
proceedings, and vice ve.rsa. II 

j, " 0)/ 
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It seems to me that "the probative force of a 

etion", of "hLe]' Lord Denning speaks, must largely 

of evidence "hich the crimiml 

ourt accepted and upon "hich the conviction was based. 

the present case, the appellant tried unsuccessfully 

produce in evidence the record of the criminal proceedings. 

had, he said, no authority to cite in support of his 

•. nnl.lcation. He was invited to renew his application during 

proceedings, if he "ished. He did not. As a result, 

lfJagistrate trying the civil action had nothing before 

to show the circums tances Ie ad ing to the conviction of 

Hohammed, the driver of the defeniant's truck. 

It is not lmown whether tla driver was represented 

counsel at tle traffic prosecution, or how his defence 

conducted. It is qui te possible that the Attorney­

eral took little interest in that prosecution, but as 

defendant named in the civil action has done all he 

to protect the interests of the Crovm. There is no 

. of lmowing. All that can be seen from the record in 

case is that l'eni. Ravai, an important witness, who 

evidence for the respondent in this action; did not 

evidence on behalf of the dri ver Nazir Mohammed in 

the traffic prosecution. He was a passenger in the truc)!: 

next to the driver. 

At the hearing of this action it was the appellant 

relyir('; on t be conviction of Nazir Moha=ed as 

his Case. It was for him to adduce whatever 

evidence he considered necessary for his case. 

" 

As Bucldey L.J. said in the Stupple case -

Nany examples couJ.d be suggested 
of ways in which whD.t occurred or did 
not occur in the criminal proceedin~s 
may have a bearing on the judge's 
decision in the civil proceedings: but 
the judge's duty in the civil 
proceedings is still to decide that 
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case on the evidence adduced to him. 
He is not concerned with the evidenc e 
in the criminal proceedings except so 
far as it is reproduced in the evidence 
called before him, or is made evidence 
in the civil proceedings under the 
Civil Evidence Act, 1968, section 2, or 
is established before him in cross­
examination. II (P. 76) 
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l'rovisions of the :Fiji Statute are substantially 

tbe same e.S those of the EngliSh Act. 

The appellant does not complain of wrongful 

exclusion of any evidence. This Court, therefore, must 

confine itself to the evidence adduced before the learne d 

Hagistrate. On that evidence he made certain findings of 

fact, to which reference bas been made earlier. Those 

findings c]Rarly indicate that, applying tbe standard of 

proof in civil cases , the respondent had discbarged the 

burden of sho,,'~ng that Nazir jvjobammed had done all anyone 

could !JB.ve, to avoid the accident and was not guilty of 

careless drj.ving. 

The appeal is dismissed with costs to be taxed 

in default of agreement. 

I. 

Suva, 

(G. 11ishra) 

JUDGE 


