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IN DU DURREVE COURY OF FIJST
. Civil Jurisdiction
IoN BCe 379 ur 1379
PL-INTIFFS
AN D
HEWSPARER OF FIJT LIMITED & A,
UDAY TifTAYAN sfo Rup Harayan DEFENDANTS

Mr. MeV. Fillei for the Plaintiifs,
Mr. Foi. inizht for the Lelsndants,

JUDGWMENT

The plaintiffs’ clele agalist the delendants
1s for damsges for an allzged 1libel in respect o  two
photographs amd an articls puklished in the issue of the
:iﬁunday dun dated the 24th June, 1980,

ithe first pleintiff st the relevant Lime was the
Fresident of the uawvwe Club, the second, third and fourth
are Vice-iresidents and the fifth to twellth plaintiffs
{(both inclusive) were committes members of the Club,
At the hearing the thirteenth ani fourteenth plzintiffs
discontinued their action because, as the sole surviving
trustee and secretary respactively, they are not part
0f the manmgewent of the club which, under its rules, is
| vested in the other twelve plaintifis,

Un paze 1 of the '"Sunday Sun', which is owned
by the first named def@ndant, iz a photo of & man
urinating with s caption sbove "SHOCK PHUT0S widT NAYUA
ARSIDERTS HBAVE TC ¥aTCH", it the bottom the rvader is
‘directed to the atory on paze 3 of the paper where there is
: anstiher photo oi two wmen urinsting with the Tollowing
uf words below itg
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"Two Havua club mesmbers urinating in full
viow of residents. Thisz photograph was
supplied by Y¥r. Uday Karayan oi Havuae®

Mire. Harayan is the third named delendant, Above
&s geconid pholograph is the story below & captlion in 1grg¢
plock letters ss follows 3

RCLUL SHOCK
PUBLIC 3aYs MEMBES ACTINDECERTLY

NAV@A‘*“hiQQHﬁS nave c¢alled for the closure
of & private club in thelr area Jollowing
allegations that club amembersg are indecently
BADOSING thenselived.

Hesidents have wrlitten to the Commiassioner
Central asgkin: for tle liguor licsnce at the
ﬁﬁvua Glub_te "be cancelled,

They supplied pnotogresphs to illustrate
thelir corplaints,

#fir, uUday israyan said yesterday the club
guppiied ligquor to members wio ot up to
tail sorts of mischiefl,?

"They urinate In full view ol psopls living
beside the cluv incluwding women and children,

"We got Ted up with them s declided to
take some photographs and sand them to the
Compisasioner Central.”

Wr, sarayun ssid the club also supplied
llguor to non=members,

"Uncontroelled sale of Hquor is beceming @
prroblem,” he saide

The officer«in~charge of the Havia Folice
Station, Inspector sisake Rabuku, coniirmed
vesterday that a complaint was recelvaed about
the davus ¢lub this month,.

“The report concerned & nuisance inslde
{he lavie club premises,” he sald.

Poince the alleged actiogn is happening on
private premises it is up to the club nembers
to fovite the police fo intervene,®

4 spokeswan for the Conmissioner Central's
c:7ice gald the 1l ettesr from ¥r. iarayan had
tean received snd the matier was under “gofs
sideratione”
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The club's president, "r. Suchet Singh
was not availsble for commenta, "

o ihe tirst and second naned delendants acdnit
?@hlishin; the photegreyns and artiale. e third asned
doxﬁndant merely admits furnishisg t mhotogranise There

4% no evidence thal he publisned ths articlea

e piaintiifs contend that the words and
?Botogr& g memn and were understood to wmean the following 3

are guxxt" 2 mismansienert

(8} 7he Plaiptisfs
irs ol he *db.

of thns aifis

(b) The Fleintiffs are {rrespensibls in the
managemesnt of the Clube

tc¢) inhe Flaintiffs are incapable of managing
the affalirs ol the Club,.

{d) The Plaintiffz are incompetent in th
discriayze of Thelr dultlss zg a Coumuittee,

et

{e) The Plaintiiie are incapuble of malpe
tadnin. discipline in the Club, *

: ihey contend thot by roason of ths premises the
Plaintiffs have been 5f$atly indured in their credit and
reputation as individu:ls and as a comnittes”,

The defendants deny th photographs and words
¢ capebls of any ¢ ‘the weanin:s alleged by the pleintiifa,
They plead Justification and give psriiculars M support of
that defence. They also plead fair commert

dithout at thin stzge conulderin the defance of
&tification, [ have first (¢ conzlder whether the alleged
defamatory matter waz published of and concernlng any or sll
gf the 1z pladaviifs, Unly the Jirst plaintifi is mentioned
by neme and riis osition in the Club znd that is only to sdvise
Teaders that lie was not availstle for coument, The five
Beanings the plaintifis alle:e the pholographs snd words

bear all refer to the plaintiifs in their capacity as the
_ﬂn&gam@nt committee of tue Club, If there is any defamatory
dmputation in the alleged 1ibel it is in wy view directed

t the Club or its management.
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1 do not consider that any reasonabls person, 1f he

naidered the publication bore any measnin. otaer than the
'1513 meaning it bears, would undecstend 1t to refer to any
g or more ¢ tne plwintirlspersonally, s would certainly
derstand 1L o reler to sose irrespousivly wesbers ol the
,1&@, fe would zlso understend that the Cluo was accused of

Flying liquor to nolesenlLers. Lo gould slso consider thet
'aciplinﬁ in tre CIub must be lex L such things as the paper
gpcrted did in fact cccur or that the Club was not properly

une Howave , would ony ressonshble falr minded person consider
gﬁ&t the imputation thset the (iub was nol run propsrily ;gnded :
to lower the plaintiffs in the estimation of right th ;ﬁking
e%bers of soclety zenerally® (per Lorgd atkin in Sig v, 3t

1936) 52 T.LeRe at ps 761}, or "to cut him off from society

4o expose bim to hatred contemp or ridiculs " (per Parke B, in
anBbter v. Couplend {1840) 6 . & ¥, at p. 108),

I consive Lhe answer to the gquestlion possd by oe
in vhe negsilve.

The pleintilfs contend thet the photographs have
re&tly Injured thenm in "thelr credit and reputstiion asg
niividusle and &s & commitiee’,

S0 far sz the plesintiffs' credit and regutation as
niividunls are concerned, any right thinking person knowing
that eny of the plaintiffs was an office hmsarer 2f the Club
ould not tlame that person [or the irresponsible sctions of
wenher or mewbars ol the Club. He would not cunsider that

%ﬁy personts credit or reputstion was denaged or inijured by

}c? actions otnsr than those responsible for such actiona,

Juch rigsht thinkias person meay well have been critical of the
:gub gonssesnont M would nod iﬁ 7y nrle cut any plaintilf

Fl v b el e d g A A
s PRCE AN },',fi!it». .

estifised that alter the
BUTLCIe appesred In the unday Sun' ke wsl & lot of hza
sTlends ang relativas wio Joked with aim snd ssid ne was not
fit to be sresident,

x

. noher witnosa o0 tha alaiﬁtiffﬁ, fabu Ram Singh,
Who has been a mevber of the davw Club fa ? years, testified
he saw the articlein the psper and read it, ile said it was

Qamaging to th Club end thet he spoke to the rrasident,
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bg first nansd plaintiff, eni told kim that Lf the article
 ttrue somethin: nhad to be done by the Uoummittee,

Je

snobiaer witness was Uhanl Reasm, a Sendor ¥ducation

'ficar and brotho of tne £11th ulaintiil =snd now a nember
: “hen ne saw and read the article he was not a
mebs e knew s0me of the Cowaltlee seabersg. To the Coudt
pe said he did not believe the gstory and that he checked with
the Fresident and Secretary,

ite wags of the opinion that if
8 grory was true it reflected on the Uecrelary es he had
the day to day running 07 the (lub,

wih R

in answer to “r, Pillai
he asid the story reflected on the Club's mansgenent,

cnother witness for trne piaintifify ¥r, Larayan Kurap
of suva testlfisd thst he knew 3 or & cosnittes wmembers of
the havia Club of which nhe was nut & wember, He had reed the

articls end considered that il it wag true the Committee was

ot (it to run the Club.

I am in po doubt that the photographs snd article
mputed elther unbecouln conduct by a mewber or wmewbsrs of

a Club and/or indicatsd laxity primsrily by the Hseret

J.tf.-ary
and probauly By the Comulttse rasponsible for the  ansgemernt

o the Club 17 it is assum~d the plaintif?s must have heen aware
of tiw situstion,
spart frowm thr Lirst pleintiifs, whose Iriends
Joke€ wlth him an said he wes not it to be Fresideni, the
éfher relevait witnesses rescied the way [ weuld conslder the
dverase person would Poscl Lo ke phowCIrssis =nd afticle =
Qan&emn or auversely criticiss Tw Club or ine vommaiitee or the

dope of the withesses wno testilled said that
they comsidiered the article refzrred tawany specidic plaintirfg
for the very reason, I Lelieve, tiat the articie did not rafer
to any plaintisf snd was not capsbl

npL capsble 02 exposing any of them
reraonally to *haired, contsapt or ridiculs®™ or Lo injure any

Of thnem “in his oilice, trade or profession',

Secratary,

satley in Libel and Slepder 7th fditien et paragraph
decling

a2 with "Reputetion in Business, Irade or Frofesalon®
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" Reputation in inisinoss, trade or

sny imputation anich may tend Lo injuie 5 man's
reputation in e bhusiness, =avloysent, trade,
vrofession, cslling or office carri«d on or held

by him ia delamatory io be acfionmml&, words must
impute to Loz pls 1““' f zoms quslity which would be
dJetprinentsl, or tho hyymc& of some guality which

is esszntizl, to tha sugcessiul carrying on of hisg
office, »rofession or t?a&a. Ihe mere [zet that
words tend to injurse th plaintliff irn the way of

his oilice, grefssﬁinn or trade is insuigiclient,

srofession,

If taey de not involve any reflsciion Ayan the
personal cﬂtracfar, or G“*icial, professional or

‘t;l"mi.*.t_u raputation of Tnes olaintily,

they arse not
&ef@m%ﬁary.”

in wmy view, notaing In the publication ig capalle

auy reflection ypon the peigonal cheracter of any
of the pluintiifs or injures hde reputeatiosn, The

gastin,

words can
nanagesent conulitee as such but this
does not in ay view entitle any membar of thet comndttee to take
agctlon because he happens o be

however raeflect on the

& moamber of such committee,

In Snunifer v, lendon groress lewsieper Ltde (19&&)
ieBeiie 495, & cuase which went t¢ the Hause of lords, it was
neld that when defamctory wovds are writlen or spoxen of a

slags ol persons Lt L3 wer ouen Lo g mesber oI that cless toO

8sy taw words wore gpolten of him uniess thers was something to
show trst the words about the ¢l se rel«r to him as an individual,

I S S CRA R I
Lf Bhe weabers ol the Jlubd s oo wiols

wore doefomed

et case would be aulaulity Jol tie PﬁuuUa&L¢Uh hat & nenber

L such elub, unlsss rdentiiizd by the
8% action.

pihle

A comnittea of tiwe elun is & smaller bDody and in

Lord stkin's ang Lord sunsell's judgmonis in Krnupifer's case

fere are rolfoerernaeass to the fnct that

Lact that meabers of a Zim or by

01 trustses or dirsctors wuay be defamsd 10 cefsw tion of the “
wember thereol, Lord Atkin

iarred to0 the position where the words

©oQy inwolives delmnation o aach

T
would reasonably

gl the Jlrm or sach
Lord dussell of Millowen said thet U itical

il QleN

trust&a.
fueslion in thase cuing in whiich an brsliviaasl slaintil? sues
in raspect oL ¢9Aamav1uﬁ 0L 4 clows or grouss ol individuals

Ls whother on their tras constriction ihe defasatory words

.ublished ol and concerning the individual plaintiff®,
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Lord vortoer in the same casa sald ¢

"The true queation is @ wag the ipdividual

or were thes individuals bringing the action
persenally pointsd to by the words complained
of 7%,

I do not conslider the words were pu lished of and
oncerning the plaintiffs or any one or more of them and
hat being So the plaintiffs must rail,

If I am wrong in my view there is still the
fence of Justification.

The sting in the articls iz the allogation that
members act indecently by exposing themselves and urinating
tiere the public can see them and the sale ol liquor to none
negmberse.

Dealing with the allegation th:t the Club sold
1iquor to nonemesbers, I am satlisfled frowm tiw evidence before
mé-that for some yaars before the articls appeared in the
1Sun® the Club sold ligquor to non-zentbers, [ accept the
evidence of Lecne Hataitini, a villazese Ifrom Lobau & miles
from favua. i@ nas never bsen a memper of tae Club. lie
testified that for more than six years he usad to zc into
the Club with his fookb.11 mates every Saturday, e said they
used to Jjust walk in and 2o upstairs and drink, ile said if

there were a lot of members there they drank downsteirs but

was usually upstairs. e sald ti.ere were no toilets déwnstairs
ar they used to relieve themselves cutslde. e zdmitted

he was the person on tie first page of the 'Sunday Hun?

urinating from the bottonm terrace of the Clué premises,

Hamkissun, who lives next door to the (lub, and
iO8e evidence I accept, also mentioned seeing people on the
ub premises ur nating.

RKacaniell Lino was another ¥ijlan villaer who was
not & member of the Ulube il confirmed Leone Mataltini's
??idence tis t non-penbers drank upstalrs and would drink
downstairs if the Club was full upstalrs. ile sald there was
10 tollet downstairs and people drinking downstalirs would
Pelicve themselves in the open area. Unler crossesxsmination
he gaid th= on 23rd June (it would be 1979) he had nimself
Winated in brosd daylizht where public could see hime. He
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.fgrmed his back on the public and went about his
iness of urinating.

. I find a8 a fact that the (luc hed for some time

jor to the 24th June, 1979 been selling liguor to non-mweabers
o drapk on the Club premises. I also find as a fact that

o 1' dr1nkin& downstairs, in view of the public wsre seen
urin ting and in doing s0 they would have {0 expose themselves..

have. acnaiaered. but reject, the evidence of the plaintiifs
ot hucauﬁe of fences and the area where peonle we

:re sald to
inate 1t was not possible for the public to s2e psople
1hating on the Club premisss,

I am setisfied also that there nave heen complaints
b t th& Glub prior to ths article agpesring in the Zune. It
aszlot establistied that any of the thrue perscus appearing

n the two photographs were members of the Club. Une certainly

5'39315 menbers The Caption to the article states in large

“CLUB SLOCK

FUSLIC BaY ¥

A% ALY TRRCERTLYY,

ection 15 of the Defamation act 1971 provides as follows
"In an action for defamstion in respect of

woirds contalning two or wore distinct charges

azainst the plaintiif, a defence of Jjustification

ahall not fall by reason only thst the truth of

every charge is not proved if the words not provad

to be true do not materially injure the plaintiffts

reputation having regard to the truth of the remzine

ing charses."

cxcept thet the defendants did not

astablish that the
ersons exposing themsslves were

members of ths Club, they did
St&bllsh, by evidence which I accept, that ovsr a considerable

eriod of time men, both Fijlan and Indisn urineted on the Club

Temises downstairs ln view of thne public,
rsons were members of the Club only the
hey were clearly invitess of the Club if

hether any of these
Club could saye

they were not members.
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I hold thdt’ 1f the photographs and artick can be
60 gidared defamatory, and the plaintiifs have & cause of
afiong the defendants' defence of justiiication succeeds
-notwithstandinf that they have not sirictly established

at the persons mxpasin themselves on the (lub premises

'in7order to urinste were members of the Clube It is a
reasonable inference tc be drawn by the public that persons
auﬁﬁ s8¢0 act on the Club preamises over a period ol time and
who appear to have & right to Le on the premises drinking
re members of the Club,

I dismiss the plaintiiis? claim but do not allow "
the defendants any costs. I do not consider the plaintiftg
would hsve coumenced thiz actlion at all but for the shame
="'t'a;&-';i.l:).t:i:ﬁ.g;;;mart:i{m caused by the two photographs showing men
urinating on the Club premises., I considsr publication of
those photograghs dlscloses very poor taste and little
appraciatian of wnet FLji readerg expect to sve and read ‘
in & newspaper,

(Re¥e KERAULE)
J U D G .w‘ fieees

SUVA ’ ’ -

Uctober, 1980,

W - .






