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Plaintiff 

Defendant 

In this action the plaintiff seeks an order that 

the Caveat No. 148~11 which was registered by the defendant 

on ':>Lh July 197'1 aCcfdinst CT.60)0 comprising I rood 7.7 perches 

being part of Lot 1 at DP.Plan 743 and situate at 20 Marion 

Street Suva (hereinafter called "the said property") be 
~. ~-'- ~. ' 

withQrawn and a further order that the defendant vacate and 

give vacant possession of the said property to fhe plaintiff. 

The defendant opposes the action on the ground that 

there was a clear uhderstanding between the parties that the. 
said property was purchased on behalf of the defendant and 

defendant counterclaims for a deClaration that the property is 

held in trust by the plaintiff for the defendant and an order 

that the said property be transferred to the defendant free 
from all encIAmbrclnc,-,;;. 

At the t~ial of lhe action and counterclaim the plaintiff 

did not give evidence in support of the action. The defendant 
gave evidence in which he opposed the action and alleged in his 

counterclaim that the said property was bought for him. 

I found the defendant to be an impressive and reliable 

wi tness whose testimony I feel I can safely accept. 
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The evidence a duced before me is largely 

uncontroverted and I accept the following facts to be 

established. 

The defendant and plaintiff are father and son, the 

former lS sixty three years of age and the latter is about 

forty one and is the eldest among six children. Plaintiff is 

il 

a qualified chartered accountant although his present occupation 

is unknown. He is now living somewhere in the United States. 

Defendant last saw him in October 1')79 and has had no 
" communication with him ever Slnce. 

In 1')64 defendant was lecturer at Nasinu Training 

College where he was provided with Goverrunent quarters. 

Plaintiff who was urunarried was livlng wi th him at the time. 

In lhe beginning of 196~ defendanL had to vacate his Goverrunent 

quarters at Nasinu as he was preparing to leave for Australia 

on, a c~cholar:jhip. lie rented a house at Samabula at t.21 per 

. month where the family lived. Plaintiff continued to live with 

the family. Defendant. did not have a house of his. own in Suva 

and was anxious 'to buy one. He set about looking around for a 

suitable property. He saw an advertisement in the newspapers 

calling for tenders on two adjoining properties at Marion 

Street, one of which was a vacant block and the other already 

had a house built on it. The properties were regi~tered under 

Certificates of Ti tle 4025 and 6050 respectively. The 

advertisement was inserted by Messrs. Munro, Warren, Leys and 

Company. 

Defendant and his wife and the plaintiff went and 

inspected the properties ahd following a discussion it was 

decided that they should tender for the two properties on the 

understanding that the defendant would own the block with the 

house on it, the said property (CT.6050) and the plaintiff would 

get the other property (Cf.402S). 

After this discussion the defendant went to Bank of 

New South Wales where he maintained a cheque account and gave 
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authority (Ex.l) for his son, the plaintiff, to draw money on 

his bank account to pay towards the purchase of the said 

properties. This was necessary as he was then about to leave 

for Australia. Plainl.iff was to arrange for a loan on their 

behalf to pay for the bDlance of the purchase price for the two 

properties. No actual price for the tender was discussed. 

Defendant left piji on 20th f'ebrui)ry for Australia and was 

away for ten months. 

Prom Australia defendant wrote to plaintiff inquiring 

about the properties. In June 1965 he received a letter 

(Exhibit 2) from the plaintiff of which the first paragraph 

reads: 

"I am sorry not to have replied to your letter 
earlier. In the past few months I have been 
extremely busy. EVerybody is quite well at home. 
1 L co s L me eX Lra t.300 La ge t the house repaired and 
a yardye uuil L. 'l'he bank gave me an advance of 
El,OOO and I took El,lOO from your savings account 
and I paid the balance. The cost was E3,OOO plus 
ElOO for transfer and apportionment of rates, 
insurance etc. I am acting as an assessor from 1st 
APril and get 95% difference between my present 
salary and minimum of assessor's salary which is 
El,lOO. This has ena]jed me to take over what 
otherwise could have been a difficult period as far 
as finances go. I have paid all your insurances 
etc. and am afraid that I have not been able to 
save any of your monthly salary, which is about 
E30 after all deductions." 

That was the first time defendant came to know that the price 

of both properties was E3,OOO. Defendant later learned in a 

letter from his daughter that the family had moved to the said 
property in Marion Street. Defendant did not know at the 

time in whose name the said property was registered. During 

defendant's absence from piji plaintiff on 25th March 1965 

withdrew from defendant's Bank of New South Wales passbook 

(Exhibit 3) the sum of El,lOO and E20 respectively. This was 

done in accordance with the authority given to the plaintiff 

by the defendant. Plaintiff also withdrew monies from 
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defendant's current account with Bank of New South Wales on 

5th March 1965 b21 and on 18th November 1965 ~ll (see bank 

statements Exhibit 4). There were several other withdrawals 

by the plaintiff of v,uying amount'; ('.;ee Exhibit 5A and 

Exhibi t 5B). 

When defendant returned to Piji his wife, the plaintiff, 

his daughter and two sons were living in the said property and 

he joined them there. At all material times defendant regarded 

the said property as his because of this understanding between 

him and rho pl,]intipr a5 to Itle division of the two properties. 

Furthermore in the prevailing circumstances at the time there 

was no rea';on for defendant to thi nk 0 therwi se than that the 

house did in fact belong to him. Acting under such belief of 

owners.hip defendant set about making improvements to the said 

proper ty. IIe bough I luin L; and pain ted the en tire house. He 

rep" i reel I hc clO(H'. 1'1" i n I i f' f' ,; lood hy ,md cl i d no t pro tes t- when 

defendant carried out this work on the house on the said 

property. 

In eclrly December 1')7') defendant was still on holiday 

and decided to go to New Zealand with his wife and a younger 

son. Whilst at Nadi to catch a plane out plaintiff rang him 

up and told him that he would be going to London on a scholarship 

before Christmas. Defendant and his wife and son returned from 

New Zealand in February 1966. On his' return his daughter gave 

llim a note from the plaintiff (Exhibit 6) containing instructions 

for paymen ts of insurance premiums on the ':ouse and ci ty rates. 

Defendant carried out all the instructions set out in the note. 

I'L.llnl iI'I' Wei'; in I,ond()n from l'iGG tu February 1')70. 

During t.hat perlod defendant did much work on the house, 

repairing floors, putting in new wooden shutters, new roof on 

the porch, replacing a few sheets of old corrugated iron on 

the roof, replacing gutlerings and down pipes, repairing 

daJnaged wall panels and repain tihg whole house. Also throughout 

this period defendant kept paying the city rates and other 



expenses on both properties (CT'.4025 and CT'.60S0). He also 

made paYJnenL", on [)'-"ldLC of lh<c pJdinLiff in regard to his 

insurance premiums. 

Defendant visited hlS son, plaintiff, ln England in 

1969. Plaintiff w~s then engdged LO be mdrried. Plaintiff 

returned to Fiji (early in 1970 and by then he was married. 

He and hi,; wi Fe .l i,ved wi Ih the defendant ilnd his family on the 

said property at 20 Marion Street from 1970 to August 1973 when 

construction of pbintiff's new hou.se on the adjoining block 

(CT'.402S) was completed. Plaintiff's wife worked as tutor 

sister at the Central Nursing School after their first child 

was born. 

Defendant first discovered that both properties were 

In plaintiff's nillne in 1966 when he returned from New Zealand 

and by t'hdt time rL::.intil'P h,ld Clone, to London. However in 

1970 when plaintiff returned from England defendant asked him 

why both properties had been registered in his name and asked 

plaint~ff to transfer CT'.6050 to him. Plaintiff explained that 

he had intended to build a house on the vacant block and that 

he could get d ,;ubc,t"nLlal building loan if he mortlJaged both 

properties. Plaintiff then asked defendant to wait until he 

had built his house. Defendant agreed to these arrangements. 

It was agreed that as soon as the mortgage debt was cleared 

plaintiff would transfer thc house La defendant. Defendant 

raised he matter again with plaintiff in 1976 when he was about 

to retire from Government service. He asked plaintiff to 

transfer the property to him so that he could build himself a 

new house or have the old one repaired properly. Plaintiff 

asked defendant to wait as there waS still some mortgage debt 

owing on the two propc:rtics. On nei ther of these two occasions 

did plaintiff claim ownership of the said property. In 1973 

defendant gave SUbstantial help to plaintiff when his house was. 

being bui 1 t. Defendan t fixed all window louvres, doors and 

glazed aU windows, fitted locks on all doors and helped in 

laying tiles on floors in bedroom, lounge and kitchen. 

Defendant received no payment for his work on plaintiff's house. 
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In 1977 a serious family 

defendant's wife and plaintiff's 
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argwnent broke out between 

wife which later embroiled 

the parties themselves to the extent that the plaintiff was 

moved to tell the defendant that he should not spend any more 

money on the said property. Plaintiff on that occasion also 

told defendant thot hc would not rronsfer the property to him. 

Defendant was so upset with. plaintiff's remarks that he accused 

the plaintiff of ctlcoting on him rcgarding the property. That 

was the first time that the plaintiff ever told defendant that 

he would not transfer the property to him. Soon after this 

incident defendant lodged a caveat against the said property. 

On the evidence before me I am satisfied that the 

said property (CT.60S0) was purchased with the adjacent property 

(CT.4025) on the understanding between the parties that the 

said property would be owned by the defendant and that the 

plaintiff would have the vacant block on which he would build 

his own house. I am c;atisfied therefore that in registering 

CT.60S0 In his own nome the plaintiff could only at best have 

done so as trustee for the def(?ndant who has always been 

beneficially entitled thereto since the said property was 

bought. Accordingly I would grant the declaration sought and 

order that the plaintiff's title on the said property be 

cancelled and that the Registrar of Ti tles register same in 

the defendant's name as lawful and proper owner thereof. 

In the result plaintiff's action is dismissed and 

judgment with costs will be entered for the defendant on his 

counterclaim. 

Suva, 

2fo)( Augus t 1980. 

----(T.V. Tuivaga) 
Chief Justice 


