'EEﬁTHE SUPREME COURT OF ITJT
| ﬂiﬁrimonidl cause No. 200 of 1977 ‘ {jﬁﬁgriﬂ.
Retwooen:
'KAREN GRACE KENNEDY petitioner
and
ROBERT ANDERSON KENNEDY Respondent

sir John N. Falvey Q.C. with Mr. P. Knight
for the Petitioner

Mr. B.A. Sweetman for the Respondent
JUDGMENT

. The parties were married on l4th January 1967. Both
of them are now seeking dissolution of that marriage - the wife,
Karen Grace Kennedy, as petitioner for divorce, on the ground of
her husband's cruelty and the husband, Robert anderson Kennedy,
45 cross—petitioner for'divbrce, on the ground of his wife's

adultery with one Ian John Hoskingon e

The parties are also secking custody of the children
of the marriage, namely, Robert Henry Kennedy who was born on
180k March 1970 and Andrew John Kennedy who was born on 25th

November 1971.

ThHe wife also seeks an order of malntenance For the

children and an order for settlement of property.

Damages are being claimed by the husband against Lan

Hoskinson For his adultery with the petitioner. ' .

: The Facts so Far as these are not disputed can. be
‘briefly set out. The parties are domiciled in Fiji. After their
marriage in 1967 they lived and cohabited at Carnavon Flats,

Carnavon Streel in Suva From January 1967 1o August 1969 and then
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_tf109 Princes Road, Tamavua, Suva From August 1969 to

éecember 1976 and then at Sandy Point pBeach Cottages, Korotogo
ffom December 1976 to Seplember 1977 whern all cohabitaticon
5ét@een rhem ceased. This occurred on 17th September 1977 when

rhe wife left Korotogo with the children to live separately.

There khave been no previous proceedings in Court

between the parties since their marriage.

i The children have been with thelr mother since they
3iéft Korotogo with her. This was at a time when the respondent
;Qas'dway overseas. ILan Hoskinson assisted the Family to move
out of Korotogo to Suva where a flat was rented for them and
fbefore they took up residence with him at Pacific Harbour. The
Qpetitioner RS 1iving with and i1s wholly maintained by ILan
{Hoﬁkinson. The respondent has been providing and still provides
f$6Q per month in respect of the maintenance of each of the two
fdhiidrcn of thoe marriage,  In addition he has been paylng and
;Lili pays towards the children's school Fees, clothes and books.,
The chiidren are altending the International Primary School in
;?aciﬁjc Hurbmu?. Itoia g goond cchool in which they have settled

down well,

: In respect of her petition on the ground of her husband's
cruelty the petitioner has listed eighteen items upon which she

__asks the Court to make a finding of cruelty adainst her husband.

These 1tems are:

(1) That in or about May 1971 when the petitioner
was pregnant with her first child the respondent
struck Lhe pelitioner whist she was lying in bed

in the matrimonial home at Princes Read, Tamavua.

(2} In or about August 1974 in Suva the respondent
abused the petitioner in public causing her
humiliation and disiress and afterwards struck.
the petilioner acroas the face whilst driving

in his car.
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.;_(3) In or about October 1975 the respondent struck
the petitioner in the balhroom of The matrimoral
home at Princes Road, Tamavua, as a result of
which the pelilioner ToPt the matrimonial home.
The petitioner returned to the matrimonial home the
next day, having been begged to do so by the

respondent.,

(4) In or about October 1976 at Stirling Place, Lami
the respondent used Foul and obscene language to
the petitioner in front of her friends thereby -
humiliating and distressing her and afterwvards
assaul ted the petitioner by pulling her hair,
ripping her dress and throwing hér about causing

her injury.

(5) On or about the 21lst day of February 1977 at
Sandy Point, KoroLogo,.th@ respondent assaulted
the petitioner by Lhrowing her to the floor,
twisting her arm and ripping her nightdress as a
result of wnich the petitioner leflt the
matrimonial home. ‘The petitioner returned to the
maarimonidllhome after three days having been

begged to do so by the respondent.

(6) On numerous olher occasions belween 1967 and 1977
the responden' has assaulted the petitioner by

striking her,

{(7) That in or about 1967 whilst the petitioner was
pregnant the respondent refused to allow the
petitioner to leave her employment despite the
protestations of the petitioner and her mother
thereby causing the petitioner distress, Further-
more the respondent persisted in driving his motor
car at a fast speed despite the petitioner's
protestations that he drive more slowly and thereby
caused the petitioner distress. And in October

1967 the petiticoner suffered a miscarriage.
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"(8) That throughout the marriage the respondent
' has been possessive, jealous and stubborn and
has thereby caused the petitioner distress and

humiliation.

“{9)  That despite the travel concessions that the
respondent enjoyed as an employee of Alr Pacific

he would very rarely allow the petitioner to take

+

advantage of those concessions on her own. In
particular, on or aboul October 1969 the respondent
refused (o assist in the petiticoner travelling to
New Zealand to attend her brother!'s wedding, in or
aboul November 1973 the respondent refused to assist
the petitioncr travelliing to New Zealand to vVisSit
ver mother who was seriously i1l1l, and in or about
Aprii 1977 the respondent refused Lo assist in the
petitioner travelling to Sydney, Australia to seek
medical atlention for a skin complaint from which
she was suffering. On all these occasions thne
attitude and conduct of the respondent caused the .

petitioner considerable distress.

 .(10) That from 1971 the respondent, despite tne request

of the petitioner refused to try to lose weight, he
then being approximately sixteen ;to&eé in weight,

'although he was aware that his weight distressed '
and was physically repulsive to the petiticner.

(11) That the respondent, aware Of the distress and
ravulsion referred to in clause (10) above,
continued to demand his matrimonial rights thereby

aggravatiing the petitioner's distress,

(12) fhal in or about July 1975 and on « number of
occasions thereafter the respondent suggested to
the pétitioner that she have a lesbian relationship
with a Fomily Friend thereby causing the petitioner

great disiress.
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 (13) That during the course of the marriage the

s respondent insisted on the petitioner engaging
in sexual practices which he knew the petitioner
regarded as being perverted and which repulsed |

her and caused her great distress.

5[(14) That during the course of the marriage the
: respondent did commit sodomy upon the person of
the petitioner and suggested sodomy on other

occaslions causing the petitioner distress.

'f(15) That from February 1977 until the petitioner's

B date of departure from the matrimonial home the
respondent has continually verbally harassed the
petitioner concerning their matrimonial

relationship, causing her distress.,

(16) That in or about August 1977 the respondent
demanded that the petitioner depart the
matrimonial home within twenty four hours and
without support or her children, thereby causing

her distress.

' 3(17) " That during the course of the mérriage the
respondent has treated the children in a
vindictive and unduly severe manner and as regafds
the child, Robert Henry, has on many occasions
belittled the child thereby causing the

petiticner distress and humiliation.

:(18) That by reason of the respondent's said cruelty
the petitioner has suffered in health in that
she has suffered Prom nervous stress that has

caused and/or aggravated a skin rash.

Item (1) relates to a bedroom argument between the
couple at Princes Road Tamavua. It is not clear at this point
in time what the argument was about but it is not disputed that
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'thé petitioner was struck by the respondent, eigher across the
-back or on the buttock. It does not seem to matter very much

‘as to which part of her body she was struck and the reason for
;it. What matters however is that the incident may have signalled
the beginning of the rot in the personal relationship of the
téouple. In any event the petitioner was very much affected by it.
This was no doubt due largely to her delicate temperament.

L Item (2) relates to an incident in August 1974 when
fhe'couple dined and wined with other friends at New Peking
‘Restaurant. During the dinner it was suggested that the party
fshouid go on to the Golden Dragon to cap off the night with some
dancing. The petitioner was all for it being then in a convivial
'mood but the respondent was in no such mood and felt that they
should go straight home after dinner. The respondent felt very
embarrassed and humiliated when after bringing the car round
from where 1t was parked he saw his wife walking with the others
ktowards the nightclub., After some argument he managed to
persuade her to get into the car. It was inside the car that he
.slapped her in the face for causing him so much embarrassment in
public. This incident is a further symptom of thé growing
ffdifficulties the couple had been experiencing iﬂ their marital
'relationship. These difficulties were caused and aggravated on
. the one hand by the respondent's éuspicions concerning his

wife's marital integrity and on the other by the wife's protracted
~liaison with a Nek Mohammed whom the couple had befriended. When
‘a marriage is shrouded in secrecy on one side as this one was
- there was bound to be friction between the parties. Ttems {(3),
(4) and (5) can also be seen as further symptoms Of the forces

of distrust at work in their marltal relationship. It 15 not

lepHYEd and I accept that the broad incidents recited in these
three items did occur although the details vary a great deal in
. the evidence adduced. However, this is of little conéequence
because of the view I have formed on these and other‘similaf
incidents complained of. 1In my view they were essentially
incidents which one would expect in a marriage which has become
increasingly unstable and unhappy for the reasons I have
indicated,
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LT Item (6) is too vague and general to be of any
.aésistance to this Court and in any event the evidence before

meuhas not borne out this allegation.

The evidence on Item (7) is also such that it is not

'p9551ble to make any useful Finding of Fact thereon. It is
‘such an ¢1d incident in this marriage that it necessarily puts
an unreasonable strain on the power of recollection particulariy

;n regard to the sequence of events and the accompanying detalls.

As regards Item (8) I would on the evidence before me
accept that the respondent had been pos ssessive and Jealous of

his wife. These are not legally though they may be morally
discreditable_Qualities in a man and it 1s a little hard to
understand why their display should be a source of so much
distress_and humitiation to the petitioner. If anything they
étand_as proof of her husband's concern and affection for her.
“Respondent has also been described to be a stubborn man. I would
@refer regpondent's own descriptibn of himself dn this namely,
_:ﬁhat'he was a Flirm man, firm in his.attitude to life and people
“with whom he comes in contact. In.any case that is my impression
df him so Far as one 1s able to gather from'his_evidence and

demeanour in the witness box.

_ Ttem (9) complains of respondent's unreasonableness and
fméanneSS in regard to overseas travel expenses and arrangements,
_This is a gquestion of degree and on the evidence before me it is
fdifficult to know one way or another whether or not the
 respondent was not merely motivated in his decisions by a desire
~for expediency and economy in the matrimonial home.

As regards Item (10) I do not accept that on the
5Evidence the respondent had purposely aliowed himself to become
overweight because he wanted to cause distress to his.wife. It
‘was unfortunate that because of his additional weight he had
 appeared_répulsiVe to his:wife. However, the evidence does not
~show that as a consequence of it his wife had suffered ill-health,
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o As regards Item (11) I accept respondent's evidence
fﬁét their sexual relationship was a reasonable one. His wife
was never asked to 4o anything more than was 'normal in a sexual
felationship. It is difficult to reconcile this allegation of .
fépuléiveness against respondent which is said to date back to
1971_With the fact that the couple continued their sexual
feiationship until she reft the home thoﬁgh admittedly this was,
towards the end, becoming somewhat strained for reasons for

which certainly the respondent could not be blamed.

o AS regards Item {(12) I accept the respondent's evidence
dn this that he did say to hkis wife that if cilircumstances
"dictate he would rather see her in a lesbian arrangement than
‘For her to enter into relationship with other men. The context
‘in which the matter was raised is quite understandable if T may
féay 0. In the year 1975 the respondent's suspicibns against
sﬁis wife and Nek Mohammed had become rather strong that he was
‘prepared to opt For an arrangement which would not undermine his

marriage.

As regards Items (13) and (14) this has been vehemently
Ldenied by the respondent. The evidence on this is to0 vague to be
Of any assistance, Charges of sexual perversions are by their
fnature extremely grave and Serious and a Court would therefore
:require-strong proof before it could accept and act on them.

_ As regards Items (15) and (16) the incidents recited
.and tending to demean the conduct of the respondent as a married
partner were in my view nothing more than the conduct of a man
'who éaw his marriage seriously threatened by the new liaison

that petitioner had formed about that time with Ian Hoskinson

and the existence of which was not lost to the respondent. In
‘the ight of all this respondent's conduct was quite understandable
and indeed it spoke a lot for his forebearénce and good sense
~.that he did not in the circumstances resort to sterner measures

-against her.
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As regards Item (17) there is evidence that there was
N incident in Korotogo where the respondent had admonished his
'eider son Robert, a sensitive and quiet boy, with more harshness
;than he perhaps should have in the circumstances. ‘This was an
-1sdlated incident. Apart from this we have a rather vague and
-géﬁéral evidence of respondentfs alleged tendency to belittle
*hié particular child at every opportunity. I cannot therefore
]give much credence to such evidence not only because of 1its
-géneral nature but because I accept on the evidence before me
:%hat the relationship between respondent and his children has been
aﬁd atill i1s a good one. Both boys respect and admire their
?éther and he in turn has always shown a dgreat sense of

responsibility for them and for their welfare.

; AS regards Item {18) all I can say on this is that on
:the totality of evidence before me I Eind it hard to subscribe to
-the general conclusion set out therein in relation to respondent's
ébnduct towards his wife throughout theilr marriage.

To amount to cruelty in the legal sense the conduct of
the marrlagde partner whose conduct is being impugned must be
ﬁconduct of such a character as to have caused danger to'life,

limb or health (bodily or mental) or to give rise to a reasonable
apprehension of such danger" (see Rayden on Divorce (7th Edition)
“page 111). In Gollins v. Gollins (1962) 3 W.L.R. 180 at p.191

8ir Simon P. illustrated some of the tests which the Courts had
éccepted in determining what conduct may be regarded as | .

‘constituting cruelty. He illustrated them as follows:

"™Many tests are useful in coming to this conclusion:
whether the conduct complained of amounts to more than a
manifestation of defect of character which has been
.bargained for in the promise to take for better, for worse;
-whether 1t is displayed not primarily within the respondent’'s
own sphere of living, but involves a substantial invasion of
the complainant's; whether it consists of wilful and
unjustifiable acts agalnst the other spouse which inflict
pain and misery; whether 1t is aimed at the other spouse;
whether i1t is directly relevant to the conjugal obligations;
whether it is persisted in in the knowledge that it is
causing injury; whether it is prompted by more than mere
self-indulgence and is at least in part motivated by a
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‘ndesire to cause hurt to the other spouse; whether it
amounts to a grave and weighty cause making 1t
‘yirtually impossible for the duties of married 1ife to
‘be discharged. But such tests are not to be regarded

as expressing doctrines of universal application:
'-Slmpson v. Simpson per Lord Merriman P.; King v. Klng
They are valuable because conduct which dces not satisfy
" those of them which are relevant can seldom be properly
descrlbed as matrimonial cruelty,"”

In the present case I am not satisfied that the

*respondent's conduct, reprehensible though it may have been on
ste occasions, was aimed at causing injury, bodily or mental,
_tﬁ'his wife nor were they so grave in character as to cause
serious concern about his wife's health. Indeed the evidence
‘&oés not show that the petitioner had suffered serious risk to
‘her health by the conduct of her husband. It seems to me that
lhlS conduct during the crucial part of the marriage which I take
;to be the years 1973 to 1976 was to a large extent attrlbuted to
“the petitioner herseif in not choosing to be honest with herself
:brlwith nher husband. The conduct of the husband towards his
‘Wife must be seen in this light. The parties are obviocusly
.1ncompatible in temperament and outiook and this is undoubtedly
one of the main causes for the difficulties in their marriage.

‘I am satisfied that the conduct of the respondent towards the
??etitioner, taking a broad and reascnable view of the matter over
the past ten years during which the marriage has subsisted, could
.ﬁot be regarded as constituting cruelty. |

I find that the charge of cruelty brought against the
respondent has not been made oul and accordingly I would dismiss

the wife's petition for divorce.

As regards the respondent's cross-petition I find
~abundant evidence before me egtablishing the aduitery of the
' petitioner with Ian Hoskinson with whom she has been living since
September 1977. The allegation of adultery has not been refuted
in any way. Accordingly I grant the respondent's petition for

. divorce on the ground of his wife's adultery with Ian Hoskinson.
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efé will therefore be an order that the marriage between the
rtles be dissolved from this day and a decree nisi to issue
n respect of the Sazd marrlage.

. As regards the claim for damages Fiied by the respondent
gainSt Ian Hoskinson, I can find no proper ground for allowing '
t;f so far as the petitioner was concerned I find her marriage

o resp0ndent was as good as over when Ian Hoskinson came on the
Céné and provided the prop she needed to break out from what she
b:dbubt imagined was a hopeless marriage. Ag I see 1t, 1t was
-notLaS though Hoskinson had descended upon a marriage which was
ft{he time stable and happy and which he deliberately set out to
fwréck. It was only when he saw the marriage was not working out
haf he moved in, so to speak, because by then he had taken a

trong liking for the petitioner. In these circumstances 1 cannot
flnd that 1t was Hoskinson who caused the break up of this
mérr;age. It is significant to note that Hoskinson was not the
firsf man with whom the petitioner had formed a liaison. The
@étitioner's wayward conduct during the subsistence of the
marriage was clearly of her choosing. I cannot accept, as has
been alleged, that she took up with other men because of
circumstances created in the home by her husband. There were

othér courses of action of a blameless nature open to her which
1£ she were minded to she could have followed. Given this back-
Q?Qund of this marriage I cannocti see any Justification in this
qiaim for damages against Hoskinson. The claim is therefore

dismissed.

With regard to the question ¢f custody and maintenanée
O0f the children of the marriage, I must say at once that I have
‘been very impressed by the genuine concern of either parent to
~glve the children the best upbringing possible in the circumstances
that have arisen. Indeed, from the children's point of view

there is very little to choose between the two available and
QCOmpeting home environments l.e. between the Pacific Harbour home
-and the Nadi Airport home. I am satisfied that the children

‘would feel equally at home in either. I am also satisfied that
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ucational arrangements that could be made for them as between
e “two places are comparable and either would serve the purpose
n-hand admirably. However, on balance I think it would be best
or the children to remain with their mother and in the present
vironment. The reason is that they have become used to it

nd any change now in the status quo so Ffar as their living
onditions are concerned may be too disruptive and unsettling
nd:there is the added risk that their schooling may suffer in

hé process. When things appear to be going well for them 1t
oﬁld'not seem right, so far as this Court is concerned, to do
 fthing that might give rise to unforeseen difficulties. There-
dfe'l will order that custody of the children be given to the

etitioner with reasonable access to their father. I alsc order
hat the children may not be tuken out of jurisdiction without
Le leave of this Court. .

_ I now turn to the question of maintenance of the
qhildren. In this case this responsibility falls on the

ESPondent who unlike the petitioner has always been gainfully
_ployed. The ex15t1ng arrangements have been that he would pay
$6O per month per child of the marriage and also pays for their
school Fees, books and clothes. The petitioner now seeks an

:fder that the amount payable per month for the maintenance of

the children be increased because of the rise in the cost of
living. This involves an inquiry into the means of the respondent.
Fbr;this-f can do no better than use the findindgs of the Chief

Régistrar dated 26th November 1979 with'regpect to the financial
earnings and liabilities of the respondent. His Findings were
Sammarised as follows:

”"(a) An annual salary of $13,022 as Manager of the
Fiight Kitchen For Qantas Alrways at Nadi Airport.

(b) Annual rental of $4,200 {(net $3,300) in respect of
a the letting of 109 Princes Road, Tamavua, Suva.

- (c) A total net income of $F10,959 being $16,322

| ($13,022 + $3,300) less tax of $5,363. This is
$913 per month net but could be subject to slight
variation dependent on the respondent's tax

aiiowances.
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t(d) Ownership of 109 Princes Road, Tamavua the value

of which is uncertain since no formal valuatiocn

has been carried out. The petitioner and respohdent
did agree three years ago to a value of $45,000 but
this will now have increased. '

1(93 A Ford motor—car which 1if sold at present would
realise approximately $8,000.

sundry personal effects of no exceptional value.

3,000 shares in the Fiji Property Centre Ltd. which
at present due to lack of buyers have only a nominal

value,

:T(h) '$SO in his bank account in Suva as at the 15th
: November 1979. ' '

S(i) $260 overdraft in bank account in Sigatoka as at
. 15th November 1979,

{(3) $4,000 per annum payable‘bf his mother by way of

o gift in two instalments of $2,000 in January and
July of each year. This appears to have been

paid throughout most of the marriagé and therefore
1t 1s assumed will continue even though the |

respondent has now moved to work in Nadi."

i?appreciate that there may have been changes 1n the figures
:ghown but I am satisfied that overall the picture would be more
'oﬁ less the same then as now. From all this I am satisfied that
ithe respondent is in a position to stand a variation in the
émount of maintenance payable and justified by the great increase
in the cost of items required for the maintenance of the children.
I would therefore order that the respondent pay Ffrom the date
:hereof $80 per month for each child. In addition respondent will
ﬁcontlnue as before to meet his children's school fees and costs
of books and clothes.

- Finally I turn to the claim by the pet&tioner agalnst
her husband For settlement of property. The property in issue here
“;s that property at 109 Princes Road, Tamavua which for several
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eafs had served as the matrimonial home Ffor the parties. It is

fﬁeehold residential property of which it is agreed the value
ust now be well in excess of $45,000. The land on which the

Qﬁsé was built was given by the respondent's mother as a wedding
ift to the couple., This was just before the couple had married
ﬁ“January 1967. 1In 1969 a house was bullt on the land from a
bénk loan obtained by the respondeni who met all expenses thereon.
hé petitioner did not contribute financially towards the cost of
,Qbhstruction of this house. The property is registered in the
ame of the respondent who strongly resists any claim therein by
rfon behalf of the petitioner because of her part in breaking

up the marriage. |

_ I have given the most anxious atfention to the
bétitioner's claim to a share in this property. However, I feel
thére is no ground on which I can properly do this as the law
stands in Fiji. As I see it the land which was a wedding gift
from the respondent's mother was given on the basis that this
marriage would subsist to the end and it was never credited that
ihe marriage would do other than that. Unfortunately such has |
ﬁot proved to be the case as is now very apparent. What 1s more,
aﬁd this is a conclusion this Court has reluctantly come to on
the evidence before it, the main cause for the breakup of thig
‘marriage was the petitioner herself. However strongly she may
have felt about her husband's conduct and attitude during their
marriage, it was not in my judgment a sufficient reason for her
to indulge in extra-marital affairs which were in the end to
,Prdve fatal to this marriage. The respondent was prepared to
forgive and forget the Nek Mohammed affair in order to save the
marriage and he did so and apparently accepted in good faith by
;the petitioner, However, the reconciliation did not endure. I‘c"E
.Ohly lasted until the Hoskinson affair started and took hold '
Which was barely twelve months after the other affair had ended.
‘Bearing all this in mind and bearing in mind the history behind .
:the acquisition of the land and construction of the house thereéon
I can £ind no legitimate basis on which this Court can sustain |
:petitioner's claim to a share in the property in question. I
;must therefore though with some reluctance dismiss this claim.
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o That brings me to thé end so far as all matters in
dlspute in these proceedings are concerned. '

As regards costs I think having regard to all the

¢if¢umstances in this case each side should bear its own.

—

(T.U. Tuivaga)
Chief Justice




