| -
008gs,

Ut OF FIJX
sdiction.

i
WO, 9 OF 1979

SUPRLEND CC

BETWEDN

RAJESH CiiliD s/0 Balram Plaintiff ,
~ and -

Chu{TRAL MBAT CO. of Nausork 15t Defendant

ALDUL ALIZ s/o Jaifar 2nd Defendant

Mr. n.8. £11 for the Plaintiff,
ir., Sweetman for the Defendants.

JUDGHMEBENMNMT

The plaintiff's clalm is for damages for
personal inJuries sustained by hiim when he was involved

in 4n acciden®t on the 19th April, 31976 as a result of

the alleged negligent driving of motor vehicle registered
number AP4ld owmed by the first defendant and driven by the
second delendant,

The defendants admitted the vehicle was owned
by the iirst delfendant and was driven at the relevant
time by the second defendant who was the servant or
agent of Tae Lirst delendant. The second defendant
denied any negligence and alléged the acclident wag solely
caused by the negligemce of thg plaintiff.

There is no dispute that the accident happened
on Ratu mara road near Sanabula 3 miles between 8 and 8,30p.p |
on the 19th April, 1976,
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‘ The plaintiff said he was trying to cross

Ratu Mara Road and had almost done so when he was hit

by a vehicle and beceame unconscious, There was no
pedestrian crossing near that point of the road. He says
'hé looked left and right before crossing. He saw a rental
“car on his left about 3 to 4 chains away coming from the
fNausori direction towards Suva. He said before he crossed
the road he saw it was safe to do so and he was walking
fast. The weather was clear and tiiere was a street light
néar by but light was not very bright. The plaintiff says
road was straight but on his left about a chain away was a
bend. He went to the centre line of the road saw the
~rental car appfoaching and he waited for some time until
 it passed and then proceeded across the road and was
.'almost across it when hit from the left. He did not see
~what hit him but he says he heard it coming and it was not
~a loud noise but he knew it was a truck by the sound of it,
- On his right when he started to cross the road was a.slight
~bend in the road. The road was almost straight and he
: could_see up the road for 5 or 6 chailns.

G The plaintiff never saw the truck which hit

. him and since he called no other witness wno saw the
accldent he adduced no evidence as to the spéed or manner
in which the second defendant drove vehicle AP44L,

- The totality of his evidence on the question of negligence
  was that he was standing on the centre line of the road
“and wnen he had almost crossed the road he was run down by
~ vehicle AP4lk and suffered injuries. ie was adament that
when he proceeded to cross the road he started crossing from
 the,1eft-hand side of Hatu Mara road if one looks towards
the Nausori direction. He says he was hit from the left
from which he assumed the vehicle was proceeding from the
"Nausori direction towards Syva. |

The defendant's version which I accept is that
venicle AP4LL was proceeding towards Nausori. The

second defendant says his truck was carrying a load of

© cattle and his journey was from 3Sigatoka to the slaughter

vard at hasinu near Hausori. There was a car ahead of
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him about 10 or 12 yards which he was foliowing. He says
‘a pedestrian came and hit his vehicle on the front right
 ﬁudguard near the light. He stopped his vehicle almost
 at'the position where the accident occurred. He found
fﬁhe plaintiff on the road uncenscious on his left side
'of.the road about one yard from the white centre line,
'fﬁe said he was travelling about 25 m.p.h. just before the
~accident and applied his brakes hard before the accldent
iwhlch he says he could not avoid.

_ defore the accident the second defendant had
_ Qeen a pedestrian from 2 chains away on the footpath on
f the rignt nand side of the road walking towards the
r;Nagsori direction on the footpath.  He thouznt this
[ pedéstrian was the plaintiff because he saw no other
;pedestrians on the road at the tinme. The first time he
: saw the plaintiff actually on the road was when he was
ﬁ,only a yard or two away on Lue white line in Lhe middle
: of the road. '

. 'Mohammed Rafig, one of the partners in Central
' Meat Company wss a passenger in the cab of the truck that
evening, .. rHe confirmed they were travelling towards
“ausori with & load of cattle. tle heard the sound of a
collision but did not see the plaintiff on the road
Ebefore the accident, He had also seen a pedestrian'oh

I the footpath on the right hend side of theroed who was _
walking towards ilausori, He saw no approaching'traffic.
e said the secorid defendant applied his brakés-and
~vehicle stopped. He got out of the vehicle, walked around
the front of it and found a boy lying near the vehiéle |
‘and near the centre line on tiné road. .A Fijian bystandér
“helped him 1ift the boy into the truck-anihe wés taken to-
the hospital. He was nursing the boy, who was the
plainﬁiff, on hiis lap and he noticed on the Journey. to the
hospital that the plaintiff's breath snelt of beer or liquor,.
'_He confirmed the speed the secbnd defendant said he was
travelling and his stopping close to where the accident
occurred and that the second defendaﬁttwas on his correct
'side of the roade.
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" _ Neither of the two defence witnesses saw the
pléintiff step off the footpath to cross the road. The
edestrian they saw and assumed was the plaintiff was
1éariy not the plaintiff. He had on his own admissin
bééh'Standing on the e¢entre line of the road for some

ime before a rental car passed him.

It is also clear to me that the plaintiff is
3lstaﬂen when he says he was hit by a vehicle coming from
the direction of ausori, I find as a fact that he was hit
by vehicle AP444 which was travelling towards Nausori. The
ﬁléintiff was hit from his left breaking his left leg and
knockln him down causing an inJury to his right temple,
Ijbelleve his recollection is at fault and he had crossed

thé road from left to right to purchase some cigarettes and
had returned and was standing on the white line in the
niddle of the road waiting for the rental car to pass so
hé‘bould complete crossing the road, As it passed he did
not notice the truck following behind the rental car. He
“started off across the rcad and was immediately knocked down
lby vehicle AP4L4L which he did not see.

'I

L The plaintiff in my view placedlllmseli in a very
fddnperous position on the centre line of a main road at night
fin a positionwnere lighting was not good. He never saw the
truck which hit him and clearly did not look to his left before
acéntinuing on his way across the road, He acted negligently
and without regard to his own safety,

3 I have closely considered the evidence of the
ﬂsecond defendant and hiis witness and am satisficd that

?there was no contributory negligence on the part of the
‘second defendant., I accept his evidence that he first saw
‘the plaintiff on the road when only a very short distance
 away. Had he not been following behind a vehicle he might
‘have seen the plaintiff standing on the centre line in time-
“to avoid the accident,

.
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I find as & fact that the plalntlff was
solely respons;ble for his misfortuns, He has failed
tobestabllsh that the second defendant was negligent

in the manner of driving. The secord defendant
“in my view was placed in a position where he could not

nave avoided the accident.

3 The plaintiff's claim is dismissed with costs
to tne defendants. :
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(R.G. KERMODE)
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