
IN Till SUPRElIE COURT OF FIJI 

Civil Jurisdiction 
Civil Action No. 281 of 1975 

Between: 

M-1RJ\TI1AIJ J /i1-1N.fj.DJ1Ii 
s/o Jamnadas Kalidas 

and 

KANTILAL PllliSHOTAl1 
slo P;U:shotam Daloyabhai 

Hr. Sahu Khan for the Plainttff 
Hr. K .C. I'c'mrakha for tho Defendant 

Plaintiff 

Defendant 

Plaintiff is a businessman flnd the 

defendant a barrister and solicitor in private 

practice. Plaintiff's claim is for damages 

allegedly caused to him by the defendant's 

negligence as a solicitor. 

~1any of the facts are not j_n dispute. 

In september 1969 plaintiff ,I[1S negotint ing the 

sale of his property at Spring Street, Suva to 

one Gulab Ben d/o Ratanji. He and Gulab Ben's 

husband C. V. Dass 'dent, by appointment, to soe 

the defendant. The proposed sale was discussed 

in his office as a result of Hhich the defendant 

prepared a document to "hich the two parties 

affixed their signatures. This document 

(Exhibit 5) is a typed form \,lith blanks filled 

in in the defendant's hand,lri t ing. It provides 

the necessary terms and conditions of sale. 
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After the signing of this dOC1llnent a 

dispute scems to h8.ve arisen between the parites and 

the plaintiff refused to go through with the transfer. 

GUlab Ben, the purchasor, issued a writ in the 

Suprome Court seeking specific performance of the 

agreenr.' nt. Defon,d<l.nt maintained 9 without succese 9 

tllnt the documont (KKhibit 5) \<las not a binding 

agreeL:e nt and an order of specific performance 1ms 

made in Gulab Ben's favour on 25th February 1974. 

On appeal to the Fijj. Court of Appeal, the Order 

0:, the ,Supr8me Court waS upheld on 31st ,July 1974. 

Plaintiff appealed to the Privy CouncH againut the 

decision of the Fij i Court of Appeal. On 21 st 

December 1976 the ,Judicial Commj.ttee of the Privy 

Council delivered its judgment dismissing tho appoal 

and confirming the order ,("ith a slight v['crintion as 

to amount. Valiclity and enforceability of the . 

memorandum of sale (Bxhibit 5) is, therefore ,no 

longer an is[]uc and the contrp.ct has since been 

performed by the plaintiff. 

The plaintiff nO\<l sues the defendant, the 

solicitor, for negligence in carrying out his 
instructi ons with regard to the proposed sale, By 

his pleadings~ and in his 0vidence~ he says that 

Vlhen he and C. V ~ Dar:;s Hcnt to soo the defondant on 

26th SepteElbor 196';), all hG 1mnted Has for t.he 

defendant to propare a dra:ft of c1,n a(;rOGI!D nt whi.ch 

he ;ias l::l.-cer to shoH his solicitors 9 Cromptons 0 It 

Ivas not b_is intention at that time to enter into a 

binding agreement of any kind. He thoug'ht ~ he says 7 

that he >laS merely signing proliminary instructj.ons 

and that the defendant negligently prepared a document 

\<lhich turned out to be a final, enforcoable contract 

the performance of vThich has causod him 

considerable loss. 

, ' 
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I}.\hu defendant 8,l.YS tha-c the document 

(Exhibit 5) is "hat it Has intended by the parties 

to be; a l)inding agrecnB nt of Dc •. le. lIe denios 

negliC8nce . 

Both counsel agreo th,st uhen tho 
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defendant drev] up the document in Cfll0stion (..~xhi bi t 5) 

he 'Vias act iug for both part ios and the quest ion 

of retainer is? therofore 9 net in disputo e Tho 

801e issue before mo is \,lho~;h8r or not the docu1l1ent 

correctly reflocts tlw instructi ons given to the 

defendc,nt by tho plaint iff. 

Tho parties have by conscmt put in 

evidence tho record of th::; Dupromo Court trial 

betvlGoll the plaintiff :C'.nd Gulab Bon togeth2r 1lith 

all tho oxhibits and thu judgmunts of the Fiji 

Court of Appeal 2.nd tho Privy Council. Thoee, 

particularly the oxhi bite, an; o:f considorablo 

assistance but the issue before me; is a completoly 

difforont one and must largely bc docidod upon 

evidence given by tho plaintiff :md the defendant 

themselvGs. Tho plaintiff did not give evidence at 

the other trial at tLc advice of hi,s cDuns,::l. Tho 

defendant -;ins a -I'litncss at that trial and has also 

given Gvidenco here in >J.8 olrln dofonce. 

I ywod not dC)1:cl c;ith tho momorandum of 

sale(E'xbibtt 5) in any Groat deta.il" This has 

already beon dono by tho Ji'ij i Court of Appoal '.'.nd 

the Privy Council. It con"L,"ins all tho nocessary 

details roquired in a bi.nding agreomont of 8:~.Llc. 

It identifius tho property. Tho sale Nas sl.lbject 

to mort{~age number 63056. Tho purc'12.GO prico ,ms 

$18,000. A deposit of $500 viaS to be pELid 

immodiately to tIle vendor or nis solicitcr. 

Vacant poc;sc8sj.on of property Has to bo given on 

31 st Docom'Jor 1969. Consont 0::: the first mortgageo 

to tho salo Vias to be obtained. There Viera some 

othor terms and conditions • 
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Both the parties signod this document and 

thoir signatures "oro "itnes30d by the defendant. 

About this docl.1Jncnt tho plaintiff said in 

examination in chief: 

II 'rhis bears my signatur~ "'Thon I signed 
this, I did not realise it waS a binding 
agreement. I thought it ,!a,S a mere draft, 
that the final agrooment ,Iould ccmo later. 
I thought those "oro mere instructions. I 
was to considor the t"o mortgages on tho 
property; ratu3 etc. to be considerod. I 
1-ms to seck my la"ycrs' advice. Cromptons 
,Tore my la1'lY'Jrs. I ,mnted the documunt 
signed thoro~ 

I owed money to Coubrae:h Estate. 
Also to Scott 8; Co. 

I did not give $18,0(,0 as being the 
purchase price. rfir. Parshottam did not read 
the contonts of the: document to me. I 
vIas used to sisning documonts in lawYl::rs t 
officos~ at Cromptons and i:Jcot-'c & COn 
They used to take inGtructi ons first; 
them t:',oy used to eat these typed. They 
also gave copies of vlhat vlQS typed~ n 

In cross~·cxanlination ho said: 

'.;" 

If r-Ir ~ Parshottam 'VJUS then act :Lng as 
a solicitor for both of us au far as tho 
draft was CD nc",rned 0 

I did not bolieve that Exhibit 5 
1·las an agr8cnDnt in any shape or formo 
I s"ear to that. 

I would not call Exhibit 5 an 
agroomnt_ 

I \froto this lotter. I did say that 
the agrOOf"G nt montioned Has null and void. 

Exhj,bit 5 1ms 1iri ttcn in our prcs(mca 
by l'lr. Parshottmn. I could soc him writ ing. 
I asked fir. Parshottam to prepa,re a draft 
for Cromptons to take a look at. 

r~r. Parshottam did as), 1"hat the 
price vms going to be. I g8VC the figu,re 
of $18,000. This "'as to be tho base. It 
might havo been $1 as a bao8" 

{JUD3H 
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I have neV8r rO[l,d Exl-ti bi t 5. I vTas 
neVGr given a copy of it. 

Fincll pricu T:Tould havo been base 
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plus tvlO mortgages and interest plus rates 
plus profit. C.V. Dass had agreed to it. 
!,'rO g::'vc Yr. Parshottam the formula for the 
final price. 

$18,000 plus first mortgage was not 
correct. 

No date for possession Has agreed~ 
Don I t rOI!lGmbor if' da.te of possoss ion vias 
rwnti onod. 

1113 f;avG tho da:te of possess ion only 
if tho tr2flSfGr l,vent thro ugh i. o. 31 st 
December 1979. 

Hong Ohoe "I:1in lIas a tenant. Don I t 
recall any agreement about him. No date 
!ms fixed for him to start receiving ronts. 
I did not give 15th October 1969 as being 
that dateo I never gRVC that dato, It is 
in Dxhibit 59 but it is vlrong. 

$18,000 Has tho cost of tho building 
to me. That is "(!,Thy I u8c'd it as a b[l,8U. 

Estate Ooubragh \'Tantuu the mortgage 
rriOney. But I had no difficulty. I ",ould 
havo got it from tho Bank. 

Never {!/,'VG instructions contained 
in paragraph 7 0 cZ EX;1i bit 5. 

I ,-{wId have given tho priCE! later 
on. T;]o draft 'ms 0111y to contain the 

'baso I. 

A 'dopoGit' ·Has 
could bo a dcposit. 
,ras a deposit. 

pr-,-id that day. It 
I don't know if it 

I did not Vlant to take a dcposi t 
from C.V. DaBS. I did not \'Tant to be 
bound. 

Not true that $500 'ras paid as a 
deposit with my full concurrcmce." 
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The defendant's version of what happened 

in his offica is as follovvs ~ 

" They C8Jl}e in the morning j togethor. 

a.v. Dass nas buying Spring stroet 
property. Amratlal Jamn2,das agreed. I 
askod fer prj.co and other matorial 
information. l}hcn I I'lClS s::,"tis,fiod that 
thoTe lIas an agroemont ~ I took out a 
standard form 1'!hieh I u,sed to keep for usc. 

This is the, form. I adopted this 
from Nunro, L8yS & Co. I think they still 
do usa it. I llRde certain modificatj ons. 

I explained to tho parties Hhat tho 
form ;,as and that Hlwn completed jot vmuld 
constituto an [w:reerre nt. I fillod the 
form as they ga'Vo n,nSvJors to my quest :ions. 
I spoke to thorn in ,';nglish. 

The particulars Hero supplied by 
both partios. I recorded them. 

No formula a,s to price iias mentioned. 
They {:;2.VG me an £1grced price or I WOllld 
not h2,v0 gone ahead 1lith it. 

Name of Cromptons HQS montionod. 
I know thc:~t a mortGage hr~d b()on gi V(3n to 
Robert Crompton. I had learnt j,t from the 
search. flIr. Fnlvoy vras trustee. 

I hav8 recordod that consont of 
first mortgo.gos to be got. Ilaintiff wanted 
timu to pay it off; so I thought I would 
have to discuss it ,lith Cromptons. I havo, 
theroforo 9 rocordedo 

Thoro w-as no manti on of' any 'draft f 
by plpj,ntiff. If I had known Cromptons 
woro acting for plaintiff, I vJOuld not havo 
tOllched the deal vrithout rCmging them, 

After completing the form I read out 
all tho details that 1<e r O relGvant, I told 
thorn that \'JetS a bJ.nding agroomcnt :for both 
,",ne! that n doposi t hnd boen pecid. They 
o.g' oed at :B500 deposit. It v18s pecic! by 
cheque. This 1ms deposited in the vondor's 
account; I P1.;t it in my trust account, I 
roturned it to Hr. Ramrakhll just befor e 
Gulnb Bon's notion started, 

,,)22· 

OOU3l.a 
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VJhGn the parties ViBre in my office I 
they ~,'0re oxtromely h8,ppy. F'laintiff 
lookud ple"sod to havo found a buyer 1,ho 
H['~S c\ closo rolnti vc e;1 

Having heard the plre.intiff ['nd tho 

defendant, I find H diffi.cul t to accept the 

plaintiff's ovidence on tho most crucinl mn.ttor, 

that is, whethor or not tho partios intendod to 

make a conclusive agrooment on 26th September 1969 

when they gc:,VC instructj.ons to tho defendnnt. I 

accept 1'/11'. Rarnr8.kha f s sub.mission that 2,11 tho 

vital information on the memorandum of sale 

(Exhibit 5) such as tho price, d::ttE) of vElcnnt 

posso8sion 1 nQ. ... TfiGS of existine tcn[;-~nts etc. must 

havo COFlO from tho plaintiff him[lolf. 'rho plaintiff, 

I havo no doubt I is on expJrionced businossman \clith 

a good command of inGlish 1<ho has had doalings with 

severe.l firms of solicitors 0 I do not b('liuVE) that 

ho moroly wanted a dY.'[\ft to bo proparod by tho 

dofondcmt to be shown to slOme other solicitor. 

The defondnnt's Trust Receipt No. 1726 (J]xhibit 16A) 

clearly ShOI,v8 th[),t (J, doposit of $500 'VEtS pnid on 

that very day in plaintiff's prescmco. I do not 

accept that tho plnintiff Has Una"T9.rO of vlh~t tbo 

money Has foro He kno,,"l it VIas n. deposit 1 a s~curity 

for tho porformp,nce of tho contract ldhich 1Jc' VirtS 

then ontoring into. 

Both counsc~l agreo thnt the; dGfondnnt n,t 

that timo Has acting as solicitor for both parU.os. 

Th8 firm of CromptoYls camo i.nto tho picture only 

later Hhen tho question of mortgagee's consont C8me 

to bo dealt "ith. I run satisfied that on 26th Septembor 

1969 thero Has no question of a draft agreement 

being submitted to CromptoYls for porusal. 
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0003,~5 
I hava no reason to doubt tho dofGndant's 

statGmcmt th2t ;:xhibi t 5 is tho standard form of 

agroGmc)llt used by him for such transact:;.ons and that 

this is tho only dOCUIDont pRrtios 1-;'1'8 r8quircd to 

sign buforc tho actual transfer is effected. I 

hava also no reason to doubt his statoJYc nt thst 

oth~r reputable firms as solicitors in ,suva usc 

Gimilar forms and f01101'v tho SflfflC pract ieo. 

VJhcthor thin is tho idoal convc:yancing pr.!~~ctico i,s 

not a mnttor on 1>Thich I should express an opinion. 

Suffice it to sny t'at the Judici8.1 Camilli ttoo of tho 

Privy Council has found this docwucmt, standing 

by its81f~ to bo an effoctively binding agrQemont~ 

this despite tho wording of paragraph 10 ,Ihich in 

very general terms msJecs rof8ronco to othor 

"documents" 0 

I accept tho plaintiff's counsel's 

submission that a solicitor has C1 duty to exercise 

that curo and sleill on which ho 1{now8 that his 

clicnt rclios and he must not fail to do what ho 

hns undortDkon to do in his cllint's intorost 

(~1idland Bank Trust Co_, Ltd. v. Eott, :Jtubbs & Kemp 

1978 All-".ft. 571). In the case cited th8 solicitors 

had, contr"cry to their duty, :failod to rogistor an 

option :.",no. they ,vore hold to bo no gligont. In tho 

inst ant case I c;;;\Ylnot find any fRilure to exorciso 

nocGss~ry skill and carc. 

I hO,vc, therefore 9 co!ne to the conclusion 

that the plaintiff did intond to ontor into 2, binding 

agreement to sell his property to Gulab Ben at the 

price of ~; 18,000 plus whnt ,inS ol,ing undor the first 

mortgage ,'111U th8_t tieD document (Dxhibit 5) drawn up 

by tho dGfendrmt vms in accordance with tho plaintiff's 

instructions. Other evidencG, such as that renting 

to valuati on of that property only helps to confirm 

this conclusion. 
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Plaintiff's claim is, therofore, dismissod 

with costs ':[hich ,,,ill be taxed in dofaul t of 

agrocmont. 

( Sgd) G. llishra 

Suva, JUDGT2 

11 th J0.nuary 1980 


