T8 THE SUPREME COURT OF FIJI (WASTERN DIVISION)
AT LaAaUTOEKA
Appellate Jurisdiction

Civil fAppeal No. 11 of 1980

SAKATAR SINGE s/o Bakshi Singh | Apvellant
~ and -
AR TETA TOG Hespondent
'-é. Sahu Khan & Sahu Khan Counsel for the Jdppellant
srs. M. X. Sahu Khan & Co. Counsel for the Respondent

JUDGHMENT

An the Nagistrate's Court the appellant was adjuged to be the putative

ther of a child born to the respondnnt on 14%h February, 1978.

It wos not disputed thot in May 1977 when the child was conceived the
J
pondent lived in the same house with the appellant and his fomily. Her

r Ducdar Singh nlsc lived in the same house. She wos living there appa-

i 'y in the role of housegirl.

‘Not necessarily swrprisingly, opart from the evidence of the resgpondent,

eérg was no evidence of any intimate relationship betwoen the appellant and the

in the appellant's cor, sometimes at night. However mere nroof of opportu-

Cis net encugh.

There was only the ovidence of the respondent, togethor with certain pieces
vidence which may constitute correboration, bscause of course the law

uirss that the respondent's evidence should be corroborated. But before the
rt oven begins to comsider this cvidence the respondent has to neet a siatu-
-fequirement. The claim was lodged nore than 12 months after the birth of
child ond so it would be statube barrcd unless there were proof thet the

1} nt had paid meinfensnce for the child within the 1Z2-month pericd.

"The respondent in evidonce said that two months after the child was born
appellant gave her 320 and then one month later gove her 310, On the first
asion she snid that Deedar Singh wos presat, and in fact Decdor Singh gave

Uence to this offect though there was a discrepoancy in that both zove

ferent plases where the money was handed over. The respondent #lso said
when the nppellant handed ovoer the money he said "It is for the child",

1
208 Desdar Singh did not report any conversation accompanying the gift.



(2)

goeiay

appellant denied making any such payments, so this was a vitol piece

I

idence which needed to be evalwted very carefully. In this regard very
.ioant evidence was given by Mahendrs XKumar the assistant court officer.

a4 thot when the respondent came to commence proceedings against the

Jits
£
[
£

ant, he asked her 1f the appellent had paid her maintenance and she

not pay maintonance”

.He fold hor that in that case she could not insll tuite procesedings. She
wﬁ§ but came back one or two days later and said she had not understood
“had asked her before, that she had thought thot he had nsked her if there

ourt Order against the appellant for maintenance.

ain the Court Clerk asked 1if the appellant had paid money for the child
sald he had. He asked how meny times and she replied thot he had pald
v for the child. In cross-examination the court clerk said he did not

1°$0 her what maintenance meant, and then he said "I did not mention
tenance Lof child. She did not tell me how many times he paid”. There
18 t5 be a conflict there (did he or did he not mention "maintenance” to
aé?ondent), and there sesns also 10 be o conflict between his evidence and

£:the respondent. Did he or did he not explain to her what maintensnce

Qher@ could be an innocent explanation of this incident, or it could mean
- the respondent realised that sone payment of money by the appellant f
ﬂlld within 12 months of the birth was an absclute pre-requisite for

inga undhr the Affiliation Act she made up the story sbout the two pay-
by the appeliant, and got her bdrother Deedar Singh to support her. It
me}of the important issues that had to be resolved by the nagistrate who
d-heard the witnesses and was in g position to ask them questions fo claar
"_émbiguitias in their evidence. ALn appsal court is not in the same

ion and must rely on what the record tells it.

The nagistrate set out the evidence given for both sides in scme detail,

evalustion of the evideme took up only ten lines where he sald:

"Having regard to the evidence horein, opporiunity being
Mresent, the conduct of the defendant when he is8 taxed, as I

do find ag a fact that he wes with being responsible for the
compleinant's condition and remaining silent and not neking any
reply. His inteorcet in hoving the conplainant examined not in
- Ba where focilities available but having on his own initiative,
as I do find her, examined in Lautcks are all matters for which
4 court would, and I do sc, hold that there is corrcborative
evidence sufficient to reasonably satisfy this court that the
%@fe?dant iz the putative father of the child and 1 do so adjudge.”
veie),

—
SR



{z)

060123

aving then apparently decided thet the appellant was the pubtative father
¢child he then procecded to consider the guestion of whether the appollant

Tor the maintenance of the ¢hild within the first 12-month

©. . this is one of fact and I do accept the evidence of the complainant
e ‘defendant did make these paymonts as alleged.” In the first place
u@étion ghould have been the first point he decided. In fact it 1z not

Lyg easy to geparate the two issues because peyment of maintenance ie an

he child ds the child of the person paying maintemsnce. And in the sccond
:n'deciding this point the magistrate should very carefully have ovaluated
ldénce of the respondent, especially in the light of the evidence of the
clerk, and together with the discrepancies hetween her eddence o~nd that

ar Singh. There was ne such evaluation - at least none ig ghown in the

This ig not a very satisfactory state of affairs. There is svidence,
_“'properly evalunted the magistrate could have properly found the

@nt to hewe becn the putntive father, although on the other hand proper
ion might hove persunded him otherwise.

The appellont has asked the court to set aside the pagistrate's findings
ciare hin not to be the putative father, but I do not think that this is

prionte or in the true interests of the child which are paranocunt.

he proper course is to set aside the magistrate'’s findings md order a
e pProp )

wing.

(sgd.)
G. 0. L. Dyke
optember, 1980 JUDGE



