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M THE SUPREME COURT OF FIJI
{(WHSTERT DIVISION) AT TAUTOXA

Appellate Jurisdiction

Criminal Avnpeal Vo, 34 of 1980

RBotwoen:

RAJENDRA BEO

a/o Bach Raj Appellant
- and -
REGTIN A Respondent

Messrg, Sahn ¥han & Sahu Xhan
for the Appelliant
Director of Public Prosecutions

‘ for the Respondent

JUDGIENT

m

(he appellant was charged in the following tarms -
i Statement of offence
Criminal Trespass contrary to Section 218{(2) of the

Penal Code Cap. 11.
Particulars of Offance

Raiendra Deo s/o Bach Raj on the 11th day of January
1980 at Lautoka in the Western Division entered the
yard adjacent to the dwelling house of Liagat Ali s/o
fAzmat AZI without lawful excuse.

He pleaded nct guilty to fthe offence, but after
hearing evidence, including the sppellant's own sworn
evidence the magistrate convicted him as charged and
fined him 840 or 1 month in default and ordered him to
pay %30 costs.

The appellant now appeals against his conviction
and sentence. Cownsel for the appellant had clearly
prepared his briefl very thorcughly and produced well
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reasoned arguments and a large number of authorities,
whilsgt Crown Counsel had nothing to say at all.

I'm not sure whether that mecans that the appeal was
unopposed, but it doss mean that I am left to decide
the appeal solely on the material supplied by
appallant's counsgel.

Perhaps I should deal first with the ground 4

of the appeal namely ~

"That the Prosecution evidence failed to
gstablish that a criminal offence as charged was

committed by the appellant."

There is no doubt that the wording of this
could be nuch improved, because what counsel for the

appellant argued was that the charge as drafted
discicosed no offence, but it does not reguire very
careful study to see thait the particulars of the
offence lack an essential element of the offence under
section 218(2) of the Fenal Code.

The offence of entering ontoc premises without
lawful excuse is only actionable under Section 218(2)
when committed at night and the words "at night"
ghould be included in the particulars of the offence,.

The evidence given in court makes it clear that
the incident complained of did occur at night, and
it is also a fact that no objection to the wording
of the charge was made in the magigtrate's court.

Yor did the magistrate refer to the omission in any

way. But the absence of the words "at night'" is a
fundamental flaw in the wording of the charge and it

is to be noted that in convicting the appellant the
magistrate stated that he was being convicted "as charged",
In other words he convicted the appellant of an offence
not known to the law, This brings the case very nmuch

in line with the case of Smith v Moody (1903) 1KB 56,
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~gued chat Goction %275 of the

ol

It might be

O.P.C. precludes this ground of appeal being raised

in thig Court since no obisction wsg ralsed in the

lower court. Section %25 reods as Tollows -

"o finding. sentenc
mazistrate’'s court of

11 bs resszrvced or slisl
revigion on account ol onw objocuian to any
information, conplalat imons or warrant for
any alleged defcet L din matiter of
substance or Torm or any variance between
such information, eomp}alu, SURmMOns or
warrant and bhe avidencco "'duaeu in support
thereof, unlou N 4 triav such obliection
Was Tgluud helora sictrate's court whose
decision iz Trem, nor unliess it be
found Eth, iy

the magl« trat

>

wqu1dwwyﬂ ;nJ was snown to

such variance
the appeallan?y - ‘ed or misled, the
magisgtrate's court rofusea to ﬂéiourn the

hearing of the cage to o fulure day,

by counsel for the
BEQKQQ (1944} 1¥B

ce dln a sumnons

However 1

appellant to the casme ol

122 where particulars of

were defective, Althousll Secticon 1 of Jevist Act
.2) Acet 1948 provided
that "no objeotion shiould bo co sony information,

complaint or summons or o7 defect therein in

substance or in Torp" 17 wes nald that thig provision

dafacets were fundamental

would not apply where i:
e.2, woere the particulcors of Tthe offence did not
disclose any offence or were uso defective or inaccurate

as to be misleading.

I was als ercad ho U sz of Ram Mit v
Lautoka Rural Loca&w I Ly o
Vo, 137 of 1977 where particuliors of the offence

a Criminal Appeszl

omitted to state thot thoe aco was being charged as
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"the owner" of 2 newly constructed building and

the conviction was quashed., Though no argument was
raised in that case as To the effect of section 323
of the ¢.P.C., I have no doubt that the Court
approached ths case in the same way that T have

approached this case.

In view of the fact that I find fundamental
defects in the charge and in the conviction in this
case T have no option but to guash the conviction
and gsentence passed and the order for costs., It is
not necegsary for me therefore To consider the otherx
grounds of appeal.

The fine and costs, if elready paid, must be
returned to the appellant,

(G‘c()al}e D}er)
LATTOKA, JUTNGE

29th July, 1980



