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IN TES SUPREI'1E COUllT OF FIJI ('JESTJoRN DIVISION) 

it ppollate Jill' i3dic tioD 

Ci. vil Appeal J::Lo. 5 of 1 980 

S l\. D H U 
s/o Hntyalu 

- and -

SUBIJlJIhl.NI 
s/o Veera Samy 

JUDG:y'tE~TT 

!(cospondont 

Counsel for the 1l.IiTl!Jllu:rJ.t 
Counse1 for the Rs[-rpond8nt 

this CQS8 ::ttl Clrea of l,::\,nd \In'l,s jointly owned under Q le:~ls8 from the Native 

Board by one S,',dhu and Laninmma the mot>er of tho appellant. In 1973 

had Sadhu I IJ share of tho land transferred to him 1 and in 1 976 h[~d 

S E;hnro transferred to him. Il. t tho time and for m'.lny years prior tc, the:; 

ti-h) 2lJP~211nnt lived on the lQncl in a houso constructejd by him. It is tho 

f S occlllJation of this hOUSf3 Clnd tho om8.l1 portion of land going with it 

the; S'clb,j9Ct of this action. It is not in dispute that the appel1unt has 

or rOG~istered title to justify his occupation. idhat the appellant 

th}1t 'LmdOT 2, fanily [L::T,:::ll1gemeD t Det'tV'een himself and his motl:o r 

he h;:,',d an eqni table licsncQ to occupy th(-) 'premisEJ~'3 for lifo. He further 

th::,,"t; t!:J.C: T2SpondGnt 1'7(18 av[nre of the said equi tnble liconce lilhen KaniamE10' 

I'l";;cl her intol'(Jst in the le,nd to hi':~l [md "(.-J::U"3 thus bound by it. 

we,s nuver suggested that the respond,'0nt ljJas a party to the family Lll'I'LU\gG'­

party to [lny agr8!.:::ment or arrangement with thr.:; appelLlnt himBo1£', but 

by the appellant the,t it 1"nl8 ft "caneli tion prEJceclont H of 

of ;,.,<:'"niammc1' s interGst to the respondent that the appo11tlnt a.nd his 

be :pcrmittod to TUIIL'1in on the;; 12.nd free of intorforo1'lcc; <'2.ncl l'ont 

lil/as. '!pIhy- it 1/J.'J.3 so.icl t{j bo a !1 condi tion procedent ll is not in tho 

11.
111e appellant wns not presen t v,Then tho transfer W!:'.i.S uffoctud :l_nd Uw 

to 3uI)port his claim th!.lt th<J transfer ·i."~'-S subjoct to the condi tioD 

gi VGn by a la'W clerk who s8..id he took a statoment from }(,:;:l.ni::lTJ;Ja 

The magistrate in the COuI't bolow 1-n:3 not surprisinGly 
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ther sCF:.ptical about thLs statement. It :'-,j.:;ts not an affidavit 1 it Has not 

a notary. It v'J'(lS tDl{:8n lAheD the old lady W[W in a vv.:I'y foe ble 

and appuTuntly in the presence of the QPpellQnt, ;Jlthoug1" thG 1,:'~},iJ 

S;J,id othen,rise. It was not even in thG (.JordB or language of K:;lnia:m!n~-l 

iLli tE.'rc:te Lmu Sllok.(] only Hindi. ~[ih8 Itl1'J clerk took tbe 3b;l,tOrflGnt 

in Eng1ish rutd clearly in his ,':rliJ11 rather loc;ali8tic \"TOl"ds _. t}S ito ~T:Y.Ld 

"/;I"(j,8 his O"(,In interpretiltion into ':~ir.!{;lish of Whi'lt me had said.. He 1118TCly 

mr'n"luccd the ;:;tutement. HencD its Gvid:0ntial vaJ:u.I.;s 1r!': __ .S alm:Jst negligible. 

there vias no 8vid2.nce frofn the rospondeEt so it '\'l·:H'; ;-,rirtur:.lly 

'.l\i1iJ n~agistrate in the 101r1cr court found thut the u.ppollQut rlad. no 

Or titlo to occupy the pr8rni,s88 {lnd {~;nvo jud{~'T:1ent for the 

c-{,'2ins t this judgr:1(;n t that the appcll{lnt appedls on thc~ fo .1 1 Otr.d. ng 

1 ~ ':rhe leu.rned trial lJ[8.(!;istrnto misdirocted hirr!881f in 
holding that ho lio/i:..i.8 not required to dec ide whother 
the f,~),m.ily <l1'r,1ngement mudc between KnniaI8J8. and 
tho defendnn t S0GlC years before she sold the land 
required tho consent of the lTati vc; LD.nd Trust BO~lI'd ~ 

20 The lc~urned trial I,Jlagi.strate orrod in not aSS8GS­

ir€ and considoring l .. aninfIlr;w. I 8 3 tatoment and giving 
it its proper v18ight~ 

3 ~ i]]10 loarned trial I'l~l,gistra te erred in fCci.l to 
a~3certo..in from the c,;ridence vJhet ;~.er thE:) d!:?foYldant 
hD .. d an equi t~l.blo licence to occ'Lrpy the land. 

4. The learned trial IJ1a(,'istra to (;rTod in not holdj ng 
that the plaiJ.ltiff i/Jt~s Guilty of fr·-lud in claiming 
to hold the land for an unencu-,-'YlboI'ed estnte in 
1j·dlful disregard of the ;}:::fend,lnt I fj rizhts. 

5. The decision, is unrGi.:~sonable f'lnd cc:mnot be 
sU:-Jtainnd :in vio'ltJ '~;,f tho whole of the (:vidence 
uefore t he trial ~ 

1/i th r;.jgD.rd to [;,T'01..Uld <]. there VJ8..S no evidencE:: of fraud wh~t80()VE.;r. 

nppollant said be ',;1[0.8 1!S'llspicious ll but his evidenco went 110iilheI'c- nc~,r 

D. case of frDud. 

Uith regard to ground 2 the 

Pos:Ltion firstly if he v!2rc tti accopt Kcmi811IJa'S st[ltoment [18 tl'Ul3, 

secondly if h8 vIC:lrC3 to roject it. Ei thor TdD,y he en.fie to tho cOllc:lnsiDn 

tt~o appello.ut I s cluirl frdlcd 80 this g:round of uppoul has no rtcri t e 

dealing -~;:Lth tl-cc [d"TCtngGlnCnt betvJcen tho appellant D,nd hiEj notbor 

trw mngistrntod said II this arrangement T,riL!,D [rlad.o SOfie Y8D.rS bofore 
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i:Jold the lo.nd. Hhether or not Duch Q f,lmily ,s.rrangement in L1 doaling 

the 12.nd ruquiring the C01l3ent of tho Ha'tj,ve Land Trust Bonrd I nm 

nO~v rc~quired to dc:cicle .. H TID thon vJ8nt On to conoidor tho ~.lo8itio:n .. on 

-!.end to the TGspond·,:nt on condition that ;1(: perni t th;; Eippcllnnt to 

01'- the lc1ud rent fr80 for life. So he WQG cOHGidc.jri::1g tho l'fhoJ.0 

as though h<3 lrwr'J E~:i vine;- the o..ppellar:.t the bonefi t of the d()"~j,bt 

qUGstior, of the f8.:Glily arr:'lngement. 

The caGe had cle,:'trly bOGn prc;sontod before hin on behnlf of the 

on tht") basiB that the "lrrllkement l,:horoby Kaninwma' 13 son, the 
I 

1 should come and live on hur land was no [lOre thaT), the sort of 

urr,:mgemcnt onh."lrod into by !.lImos t overy Indian fanily in Fi,ji and 

thus !lot :]" clcnline in land. r.[1his Wi';"S the gist of the evidence 

'\o'Jas thG 1,>fay counsel for the -'.1ppellant argued tJe.1C: Cf.:.De. 

It ','{:;13 plGi1ded by the respondent th::'lt ti18 D.l'r3.ngomcnt 'I:lClS unl(lT,n'ttl 

it 1,j[L[j ,~ dealing in land for which prior consent of the Native Li:~mc1 

Board in ace OrdLl!lCe vd th Section 12 of tho .Hnti VB Land Trust O.rdindJ1C0 , 

not boon nbtElinod. lJ.lhu8 under SectiQ1,,1 12 any such arr':lngernGnt would bo 

t~,rd void. I:"l SCI f:;.r D.S thG Qrrnng8J~1ent purportod to Give tbn ,:tpp[:llunt 

ri{~ht or liconco to tho lL1nd it liJould have beGIl [~ dcmliD.g in lrlJJd ,J,nrl 

hc~ve boon uTl.l.'1"t-rful a:nd of no effect. (Soo Cho.lr18Ts v~...Q.Q (1963) 

552 ".ncl Fhalad v 3uk11 Raj (peA) Civil Appoal No. 43 of 1978). 

but li-J::t-S T1ercly c'c;n Indian f~1hlily a::cro.ng+.}ecnt CLS argued by counsel 

the tLPIJC?lla:nt, so thL:lt it did not n.mount to D. d,)aling in le"nd, this could 

assist the nppc~11ant'8 caE:-:G.. I leave 2sid.e the llUGstion. of \.~rhether 

Kanj_EJL1IJa had she) souCht an eviction OrdE:T 

the ~"1.ppe11ant .. Since uhe had invited the app,:::llnnt on to the land 

hi..tJ to spend tJonc~y to build a hou80 and Gstablish a hOl:10 there 

of equity would no doubt hElve becn sought in thC:3 ap]!ellLl~;:t' s 

Bl~_t the COlll't could hardly have g:Llron the El.ppcllunt [lny ribht or 

-tho land, which would havo bOGYl in direct conflict lJ"ith tlw 

of Goction 12 of tho Ordina.nce. 

~:istrat8 had cOl1sidured the position of the faL1ily nrrangG:cx:nlt ho 

corJQ to the S(J:.!1i) conclusion th[lt I have dono, 80 that thDro is 

first b~ound of apl,)c~l.,l. 
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rug!J.rd to ground 3 - it is difficult to SOG how tho 21ppel1,lnt 

acquired a I,. equitablo licence to the premisos. Tho respondo:nt 

g p,s1.rty to the f~,~rlily arrangement, tho ap"tJo11ant vl.':13 not D. pLlrty 

to thu respond2nt. The UIJ[lcll&'1t had not acquirod D.DY 

lic.:c0ce vrhich l,'.fOuld l'"u,n Hi th tho _L,::~r:d. It TilaG pleaded th;-J.t tho 

lr~~s alr;r~lro SVh'3U he tlcquircll title to tho Itlnd that it vIGS cnctlflbercd 

appellant's oquit8.blo licence. ~e_h01'8 HaS no evidenco to thi:...".J effect. 

no ol1cUL1br3.ilCGiJ referred to in the tra:mjf'or :...lcod.. A8 erE 
pointed. ()1J t, the inf2rr.:?nco was thGt tho land "V-T.QS being t:r','1EGforred 

rOSI)onde::"lt frse frOL1 nIl :.encunbr:'lnccs. At the date of t.r'c.n.sfor there; 

c::ivoat lodged OE the t:ttlo. f1:1'l0 [tppelln .. nt did. lod.g0'3 i-;\" C(lVCllt Inter 

0/76, on what grounds I doni t know, but as he seLid it didn! t hellJ~ 

i-:.ot flurpri sed; h,o had no ti tl0 or rit;ht which c auld bo regist0Yod, or 

coulcl run 1<ri th tIV? lund Ni thout tho consent of the I'>:ltivo LnnCl. Truf~t 

If the respondent kn8v.l tI!.at the appellant \'Jas liviT~ on the 1::tnd 1 was 

rCEUJOn for hiL,- to bolieve tht.-l t tho '':lppellant I s presence t]}()ro 

l:lOYG thn,;l tho usuCLl In.dian fr:T"D.ly DTr'1ngement? 

nc,Gi strate consi.dered the appellant 18 C2.38 its highs,!::; t~ nGBoly 

tra1:1Dferred the land t) him sho LlwlE:) ita 

tha.t th8 ~~ppE:)1L.;nt Dhould bo allo1J1Gd to rcmair~ rent fr08 for his 

0110 could not have consich-;red the c1.1J~Jell[:!'nt to h.::\r (3 any lOt~·.iL 

other1j'iisc the tI\'lnsi'or would hava referred to such right :J.D 

lmh-cp,r,0e ~ In 80 far t:.8 she nay have boen purporting to bind thitJ 

iUIIQC:l\1I:, ~.;flC vms ,'lttempting to convert the Q~JP()llC1nt! S occupatiott of the 

w'"lci(jl' tl f[l.nily arro.ngenont into SOLle licence or rig'ht to rc!~11lin thc)ye. 

be a dGiJ.ling in the land 11hich Section. 12 of the Ordin,:nco 1f:r~),L1.1d 

null emd void, and the nppellant cannot rely on it. 

'rhis ground of allp8Rl fedls. On tho evidence before hiLl th-.; 

\'[(,3 cloarly right and the nppenl is clisraissed 1>Jith costs, to be 

, 1980 

(sgd.) G. o. L. Dy}l() 

JUDGE 


