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J UDGMEHNT

n'this case an area of land was jointly owned under o lease from the Native
1at Board by one Sadhu and Raniamma the mother of the appellant. In 1973
ondont hed Sadhu's share of the land transferred to him, and in 1976 had
afs share transferred fto him. &% the time and for wany years prior fo the
the appellsnt lived on the land in & house constructed by him. It ig the
ntfs occupation of thig house and the small portion of land going with it
the subjsct of this action. It is not in dispube that the asppellant has
or registered title to justify his occupation. What the appellant

g that wnder o fanily arrangement between himself and his motler

he hod on equitable licence to occupy the premises for life. He furthor

o respondent was aware of the said equitable licence when Kanlamma

fD

her interest in the land to him and was thus bound by 1t.

28 never suggested that the respondent was a party to the family arrarnge-
f oo party to any agrecment or arrangemsnt with the appellant himself, but
saded and claimed by the appellant that it was a "condition precesdent” of
er of Laniamma's interest to the respondent that the oppellant ond his
would be permitted to remain on the lawnd free of interference and ront
their lives. Why it wos said to be a "condition precedent” is not in the
«  The asppellant was not prescnt when the transfer was cffected and the
o1 to support his claim that the transfer woas subject to the condifion
tod was given by & law clerk who said he took a statement from Kaniamwma

efore her death. The magistrate in the court below was not surprisingly
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athér gceptical about this statement. It was not an affidavit, it was not
veﬁ'ﬁaken hy a notary. Tt was token when the old lady was in a very feeble
4¢,LO“ and apparently in the presence of the sppellant, although the low
Jerk said otherwise. It was not even in the words or language of Kanlamms
iterate und spcke only Hindi., The law clerk took the statement
in Bnglish and clearly in his own rather legalistic words - as he said
e hls own dnterpretotion inte ¥nglish of what dwe had said. He wmerely
pxgrfccd the ctotement. Hence 1ts evidential values wos almost negligible.

sver there was no evidence from the respondent so 1t was virtually

The m”ﬁl%t?utﬁ in the lower court found thot the anpellant had no

i
ol %

toor title %o occoupy the premises and gove judgment for

dg sgoinst this judgment that the aprellant appesls on the following

7. The learned frial Magisirate misdirected himself in
holding that he was not reguired to decide whether
the family arrangement made between Kanismma and

the defendant some years before she sold the land

reguired the congent of the Native Land Trust Board,

2, The learned trial Magistrate errod in not assess-
ing and considering Zanlamma's statement and giving
it its proper weight.

" 2. The learned trial Hagistrate evrred in falling to
ascerialn from the evidence whether the defendant
had an equitable licence to occupy the land.

i -

4+ The learned trisl Magistrate srred in not holding

that the plaintiff wes puility of frauwd in claiming
to hold the land for an unencumbered estate in
wilful disregard of the defendart's rights.

A%

e The decision ig unressonable and cannot be
sustoined in view of the whole of the evidence
before the trial,

Vith regard to ground 4 there wos no evidence of fraud whatsoever,

appellant said he was "suspiecious'" but his evidence went nowhere n

x“

9]

t“ lishing a case of fraud.

4

gtrate has quite clearly consldered

Hith regard to ground 2 the wmogi

pogition firetly if he were fo accept Kanlasmma's statement ss true,
uc©1dlv if he were to reject it. Hithdr way he ¢ame to the conclugion

the appellant's claim failed go this ground of appeal hus no nerit.,

Uith regard 0 ground 1 - the appellant refers o a passage in the

nt dealing with the srrangement between the appellant and his nother

the magistrated said "this arrangement wes nade some years belors
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sold the land. Whether or not such a famlly srrangement is a desling

Ghe land requiring the consent of the Wative Land Trust Board I oo

ww reguired to decide He Then went on to congider the nosition on

sig that whethor such consent was neces gary or not Kaniamne transferre

1 to the regpondent on condition that he permit the appeliant %o

irn on the land rent free for life. 8o he was conside 2ring the whols
ion as though he wers giving the . Liant the benefit of the doubt
ne question of the family arrangement.

-The case had clearly been presented bofore hin on behalf of ti

D liant on the basis that the arr%%ement whereby Kaniomma's son, the

' Llant, should come and live on her land was no nore than the sort of
arrangerent entered into by nlmost every Indian family in Fiji and

us not & dealing in land. This wes the g'St of the evidence given

he sppellant, this was the way counsel for the appellant argued the cace

LIt was pleaded by the rospondent that the arrvangement woe unlawful

"1t wes o dealing in land for which prior consent of the Native Land

Zoard in accordance with Section 12 of the Hative Land Truct Urdinance,

10t been obtained. Thus under Section 12 any such arrangement would be

L void. In eo for ss the arrangenent purperted to give the appeliant

Caflbd

1t or licence fto the land it would have been o dealing in land and
arve been unlawful and of no effect, (See Chalmera v Pardoe (1963)

552 end Phalad v Sukh Raj (FOA) Oivil hppeal Wo. 43. of 1978).

if the crrengewent did not give the appellant any right on licence o

;dnd; but was merely an Indian femily arrangement ns arzied by counsel

the appellant, so that it did not ameunt t0 a dealing in land, this could
1y assist the appellont's case. I leave asid de the guestion of whether

cooourt would have assisted Kaniamna had she so uzht an eviction order

the cppallant., Since she had invited the apprllant on to the land

nllow&d hir to epend money to build o house amd sstablish a home thers

ddbtrines of equity would no doubt have been sought in the aprellant's

But the court could hardly have given the appellant any vight or

. te the land, which would have been in direct conflict with the

Long of section 12 of the Ordinance.

e no doubt, from other things he hag said in hio Judgment, that

igtrate had considersd the position of the family arrangement he

leve come o the s conclusion that 1 have done, so thet there is

als il [

1t in the first ground of rpeal.
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With regard to ground 3 = it s difficult fo see how the appellant

© equitable licence to the premises. The respondent

nily arrangement, the appellant was not a party
respondent., The appellant had not acquired any

would run with the land. It wag pleaded that the

icguirsd title to the land thet it was cncumbered

o
1
4

licence. There was no evidence to this effect.

o~

reono encumbrances referred to in the transfer decd. 48 the

pointed out, the inference was thet the lard was being nalerred
ondent fres fronm all encunbrances. At the date of transfer there
cﬁvuat lodged on the title. The appellant did lodsme & caveat later

on what grounds I don't know, but as he said it didn't help.

t surprised; he had no title or right which could be registered, or

chozmotuld run with the land without the consent of the Native Land Trust

Il the respondent knew that the appellant was living on the land, wa

T

son for him to belicve that the appellant's presence thero

more than the usuwal Indian fanily orrangement?

[

nzgl strate comeidered the appellant's cese ot its highest, nonel;
3 I

thet when Kanlamma transferred the land £ hinm ghe made 1t a

could not have conaidered the appelilant o have

crenain otherwise the transfor would have referred to such

Uﬁﬁfance. In so far ze she nay have been purporiting to bind
fﬁt, she was attempting to convert the avpellant's occupation of the
;TUﬁdoﬂ & family srrangenent into some licence or right to renain there.

o ;d be o denling in the land which Ssction 12 of the Ordinsnce would

and void, and the appellant cannct rely on it,

L

1le ground of appeal fails., On the evidence before hin th
clearly right and the appeal il dismissed with costg, to be

agroed.

(szd.) G. 0. L. Dyke
JUDGE




