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hwri t WQS filed by tho plQintiff on 10/8/78 in respect of an accic10nt 

c)cclnrinc on 19/6/77. This ·FaG sorvod on the dofGndants \(Jho entered 

n.pT0:'lr;"LDCG J the first defondllnt on 21/9/78 ~?lnd th~) Gocond defond,':J.nt on 

26A /79. No further action being taken by the IJlo.intiffs, counsel I-Jr the 

c1cfGndc.nts on 20/6/80 nade npplicntion to hc~vc thu action disrlis,s8d f'Jr wa:n.t 

()f IJT':H30cution. 

Thurl;after on 26/6/BO counsel for tho plaintiff gnvG notice, in 

nccoI'd:-·,Tlcc ""S·dth 0 .. 3 r.6, thc:.t tho plaintiff intended to proceed n£ter one 

n·JI!t.h. The plaintiff has n01v fil...,ec1 n stntoucnt of clniD tn court though 

ho tL~'(S l1(it causod it to be served on tho defE.~ndnnt s yet, the Donth! s nutice 

Tho plaintiff has filed no affidDvi t explaini.ng the dolay in prosecu­

ti.ne; tho action~ though fron the bor counsel for tho plaintiff has tlorely 

sc::.id c:i:t.:""t there '\tins D. r:ristake in th,] office, prosuEably counsel's offico. 

Clo~.l.Tly the court hcw E1 discretion i,lThethcr to disniss tho !~\cti')n for 

liJ:"::',nt of prosecution, or to t..lllow the pl[~intiff to serve tho stttterK.:nt of 

clcdr.: ~.".hich is now ready for service. 

I IV1V8 boon roforred to the CClSCS of l~llen v Sir Alfred J>1ci~ Inino 

(-1960) LER 543 Clour:h v GloulZh (1963) li,ER 1179 in which trw ISnelish 

COlJrt of iJ..p.PO[11 und8T Lord Dennine H.n. were SD-iel to havG injectod CL not'l 

elcL10nt of GXX)i3cli tion in tho conduct o.,nd jirE;paration of C~1.ses beforE:! trir.~l, 

by stril:ing tho C!.lSCS out for 1vant of prosecution. But in the Lllcn C,~:D,)~ 

th~cc:;o C SOD weTS d8c~1 t "\tIi th nt the 8<1]8 tiDi8 nnG the deltlY .involv8cl~ CL)8C1"i­

bc;d by Lord DGnning :18 intolorablo wr~s in one C:1.se 9 ycnxs, i,n the s(jcond 9 

:Tcnrs ,<:~nd irJ. tho third 1/~ years. In tho Clough C!.lS(: the delay .:JlJoun·~Td til 

7 yC,r:!.T8~ doscribed by Lord Donnine ttS prrJIOTIGod nnd inexcusablo, 
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~;:,Dd in th2. t Cc'SG ~ as in this, no affidavit 1;<1':,:,8 put in to 8xplr.in tho delay. 

:rhat v·rLS ono of the factors thnt weighed O-&Qinst the plaintiff. 

In all those esses, it was s.:J.id that tho enquiry wo,s seriously :Jyejucl:bcd 

b~T tho cLley !lnd it Wr:2.S nO longer possible to do justice to tho peu,tics. 

In D·l-c.b. C:180 tho unfortuno. te plo.intiff \'rho sufferod because of the striking 

out v>J:~s left to his TGCBdy BE?inst tho soliei tors concGrned. Since the 

solici tors wore insured n.;To.inst such loss tho plaintiffs i'lGre not loft 

1tTi th()ut :::my rOIJody, and this also WD.S a factor thLl t weighed in the Gind. of 

tlw Court of Lp11eal. 

In this cW.so tho total delay is about 3 years fron the date of the 

Elccid'~nt giving rise to tho action. IncidentQlly no affidc,vi t has beon filed 

by thG dofendnnts and. it hns not boon allegGcl that tho dGlo.y is such that it 

WLS rl:) l·::mger possible to do justice to the :::artics. Tho longer tho CD-se is 

delayed, clearly the Dore the enquiry :·.~ny be pr,:::judic(3d, but I do not think 

that at this stage it Cfin be snid. that it is no longer possible to do ,justice 

to tho pr_rti es. 

I therofore decline to disniss the action. The stntsnent of clD.io 
Den.; 

should/bo servod without any further H8lay. Costs in tho ccmse. 
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!f tll T.Lly, 1 980 
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