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JUDGMENT

The plaintify 14 4 ontractor whe contrs acted to clear
an airfiéld 60 the island of Malololailai owned by
ndant Company. The agresd contraet brice for the S0b
and It wms not disputed that the job yas completad

ily ard that 35000 had been Paid to ths plaintifye.

dispute was ag te the Payment of +he remaining $1000

contract priecs, The plaintifs Baid that he wag

20 noid thig remaining aTOOO and the defendant gnig that he was,

praintirs gave svidence tha+ he wag

LY. Smith s director of the defendant

Tirm drawn on & Costaway S0t bank aceount, the owyner of
vilbtaway at the time being Mr, Smith, My, Dawson saia that a4
he tiune he thought +ihe BONey wis for the contract and he

2. Howsver he said that . Smith lator tolid
not for the contract, but in Teapect of Stmething
ted the gyunm from other Eonics due to the
ther work done for M, Snith, Heneg there was
tanding on the airfielqd contract. My, Smith

0T the defendant and hisg explanation of the $1000

1t was o logn by him to e, Dawson 4o hire or

PUurchase some equirment, that i+ WeB n0thing to do yitn the oire
d

contract, an that it nag beep.reccvered from the plaintire,
S0 lr, Smith Supported I, Pawson's oym ¢vidence that the Castaway

chogue wﬂg net in final payment of the contract fea, bhut for
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iz, Hr. Smith was the onily purson to give cvidence

Doy the defendant on this cepect of the case, and in support

nes plea that The L1000 had nevertheless boen paid

plaintiff produced an entry in an analysis boock purportin

co rogord o poyment of B1000 to the plaintiff. This was suppased

g?
T be,way of # chegue from the company's accountants in
Lustralia T9 the pleintiff, and ir. 3mith had no personal knowledgo

seemed to have lititle knowledge of - or even

of the defendant, particularly after

mia fellow dirvectors romoved nim from the position of Chaoirman

ging Director of the defordant company in June 1972,

really is not good enough.

The defendant company could have produced o witnes

T

apoken from perscnal knowledge, or there could

evidence thet the cheque had boen cashed by

Ag it is tho gcourt is left with the plaintiff's

1000 was etill dus ond cwing %o him, guite

any proper or credible ovidence from the

this agpoect of the plaintiff's clodnm is

Judgment for him in the sum of 31000,

the plaintifi’s claim is rather

digputed that in order to prepars
the airstrip properly o largs number of coconut tree stumps hoad
te be pulled out, the holeg Tilled in and the whole compacted

te form o firm fourdotion for airecraft to land on, Hr. Dawson

yoag unaware of the stumps when he offercd to do the

y thaet he haod in fact beon informed that the site

and thaot the extra work wasgs worth & further

SZ000.  But according to him the only person who did inform hin

he gite had been cleared was a Mr. Crompbon of Fiji Air
Services, who could not speak on behalf of the doefundsnt company.

There wag no such representation on the part of the defendant.

The plaintiff wos asked to ftender for the job., Flans

specifications wers drawn up by the consulting engineers

st fromn the

darrison and Grierson, and Mr. Dowson sow Mr.
onsultonts before tendering., It wos not disputed thet the

slointif f was owore that some vegetation clearing was necessary

-

LHC=Ud¢m7 the renoval of some trees, and he wos advised to vieltd
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give belore tendoring., M, Hast #uve ovidence for the

Tt and sald thot he told Mr. Dawson that therc were sone

1t needod clearing. This had not besn put to Mr, Dawson

witness box, it I think one can say from Mr. Dawscn's

nee that it is his cose that he was unaware of the stumps

ae had slrendy started the work, Forhaps Mr. Dawson, who

iz hord of hearing (al L opoerhape worse now than in 1971 - 72

of the contract) didn't hear dr. East clearly, but I

gow no reason to doubt what Mr, Bast enid in evidence.

by the consultants don't show the

any way, and ore almost enbtirely
concorned with the and filling necessary to make the
siriv suitable for landings., But then neither do thoey

ion clearing that was necessory and which

wos necessary. In any case Mr., Dawson's tender

solely on the plang specifications.  Upon

estmably 25 any prudent contract-or would do)

7y

he vizited the site. He complained that due to various

o

Tontars he could hour at the site, bus

rely if he felt that . more detailed, inspection was

nacensary he shou

He said that e grass had grown high and be only went

100 yards elong the length of the gtrip and nover saw

tho stumps.  But again he should gurely have been on his guord.

A pravious contractor had done some work oles ring the

.

st ond hod knocked or pulled down & 1ot of coconut trees -

ere in the region of 700 of them. This must hove been quite

wbvioug beeouse the strip wos being build through o plantation of

oy

in the troes wos obvious. Mr. Dawson

T Tt T P ey
GOOTHRAT TIEas on

aware thet a problem would nrise if the stumps

3 1

ad been left = and in fact all the trocs loy =3

besn knocked or pulled Zown, some hod come up by the

rocts, in some cnses the stumps hod broken off - bacause he said

ir. Crompton, who visited the site with hin aseured hism,

wswibly in answer to o guestion, that the palm trees had boon

leared from the site. 4s I have spid ¥p. rompton could not

sovnln on behalf of the defendant CoONpANY s ond Mr. Dowson was

LT he relied on whoat ¥r. Crompton told hin,
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Hr, Dowson put in his fonder

vacting
“uoTae basis of "the plans and the i wpection,” Those are the
Latter offering to do the Jjob for

ioin now thot he didem't ingpect the

Mr. East he thought the tender WOLE

basis of the work to be done and accepted it

the Jefendent,

If Mr. Dawson later found that the work to be done was
nere then he had terdered for, it wos really up to him to gn back
©i o the defendant or the conguliants ond agree extra remuneration

Fuor the extra work., He 4id not do this.

o
5)

(

says he spoke to

aboul it but nowhere in his reported conversation with

e Budth was therc anything thot could be interpreted as an

ess or inplied agrecmont thot the stump clearing was extra

wlring cxtra remuneration, or as to what the axtra

romunoration

bt be. In fact ovon according to Mr. Dowson's
L)

ovidones Mr. Smith seumed to bo more concorned to keep his fellow

wetors dn the dark as o what was bappening and asked him not

Toopruas for more paymont.

e

fr. Smith in ovidence adnittod spoaking to Mr. Dawson
abuut the stumps, but only in genoral toras as one of the

vrobless of the job, not os an extrn iten.

I am ogquite unabls to find, as was pleaded by the

there wis onv verbal agrecnent, or indesd any
asreenont inplied or otherwise, that the plaintiff should remove

in roturn for which the defendant would poav an add iitional
I

S0 fnr 28 the defondsnt is concerned T cannet find thnt
there was any acceptance that the stumps clearing was additionnl

4

The job for which the plodntiff hod tendersd must of

5“”_.1

recessity hove ineluded the removal of the stumps. If the

unawnre HMr. Dawson really only hes himself fo

for not making a proper inspection, and for not entering into

o mere businesslike woy with proper ond full written

of the work tv be done And dotailed cogtings

{ thercfore dismiss the plaintiffls claim for $3C00

stcdtionsl payment.  So that the nett result is that the plaintiff

will hove judgment for $1000 only and costs to be taxed if not agreed.

L T0HA (sgd.) @.0.L. Dyke
Sth February, 1980, JUDGE
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