I¥ THE SUPROME COURT OF PIJI (WESTERN DIVISION) {
AT LAUTOKA

Ciwil Jurisdiction
Action No. 287 of 1976

Retween

HAKIN SHER MOHAMMED Plaintif?f
s/0 Sher Mohammed

and

1. BURNS PHILP (SQUTH SEA)
COMPANY LIMITED

bDefendants
2. AUTOMOTIVE SUPPLIES

COMPANY LIMITED

¥Mr. C. Gordon, Counsel for the Plaintiff
¥r. B.C. Patel, Counsel for the Defendants

JUDGMENT

This is an action arising from the purchase by the plaintiff of
s second-hnand truck from the defendant Burns Philp (South Sea) Company
Limited. The plaintiff, in his Statement of Claim, alleges that on 24th
June, 1975 he bought a truck registered as AE556 from Burns Philp (south
Sea) Company Limited whom I will call Burns Philp for $3,093. He paid &
deposit of $1,031 and executed a bill of sale over the truck for the balance
of the purchase price, namely 42,062, which bill of sale was duly
registered. Then he sets cut the first clause of the bill of sale which
shews that he also agreed tc pay $412.40 which would appear to be
interest on the balance of the price over the period during which
instalments were payable namely 2 years. He agreed to pay those two sums
of $2,062 and $412.40 at the rate of 8104 a month, begimning on 31st July,
1975. Then he says that Burns Philp charged hin interest at the end of
every month. He says that Automotive Supplies Company Limited, the
second defendant whom I will call Automotive Supplies repossessed his truck
on 16th September, 1976 claiming that plaintiff was in arrears with his
instalments to the tune of 3449. The plaintifi claims that if Burns
Philp had not charged him interest each month, his account would have
been in order, and there would have been no arrears of 3449. Then the
plaintiff puts forward an alternative claim that his truck was repossessed
by the second defendant who had no authority so to do, since the bill of
sale was given to Burns Philp, and he claims the value of the truck,

amounts for loss of use, various parts put in by him, insurance for two
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years charged in the bill of sale, and repayment of his deposit and
instalments. Alternatively plaintiff says that Burns Philp wrongfully
entered upon his premises and seized his truck. And so he clsims certain
declarations and damages to the tune of 311,8587.52. The defence adnits
the Bill of Sale and explains that the amount of 3412.40 was interest for
2 years. 1 pause here to observe that if that sum ropresents interest at
10% on 82,062 for 2 years as would appear to be the cass, the plaintiff
would appear to be rusceiving no credit for his instalments - s state éf
affairs which would result in his paying interest at 2 rate in excess of
10% and thus infringing the roneylenders aAct. The defence goes on to
admit that the > laintiff was charged interest on his monthly statements,

Then the defondants admit seizure of the truck and say that it was seized
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because of arrears of instalments. They say that although the 3ill of Sale

was exccuted to Burns Philp (South Sea) Cor spany Limited the first defendant

the truek was in fact sold by the second defendant, Automotive Supplies

Compeny Limited which is 2 subsidiary of Burns Philyp, and that all accounts

were rendered to him by second defendant and that plaintisf acquiesced in
that situation and is ncw estopped frow raising that objection, and they

say the seizure was lawful,

In evidence the plaintiff told the Court that the actual price
of the vehicle was $2,500 and that in addition fto that he had the
defendant pay his third perty insursnce, two years' vehicle insurance and
the solicitors charges. I can well understand that it is reasonable to
ask him to pey interest on the first year's insurance, which the
defenduont had to advance in stely, but 1 am unable to understand

why he should be required to pay intersst on money which is not to be
advanced for a year. However this is not one of the plaintiff's grounds
of complaint. He began to get statements from Automotive Supplies
and he found that he was being charged interest monthly. The first
statement he received was for Junc §975~, That shewed two Journal

entries -~ a debit for 32,500 which may be intended  %¢ be the vrice of

s
by

ig vehicle and a credit of 31,031 which was his deposit, apd the
statement shewed that he owed 2 balence of $1,469. But of course he did
not owe 31,469 a2t all. If his Bill of Sale means anything at all, he
owed 32,062 the amount mentioned therein. Then in his July statement
again emanating from Automotive Suppliss, the statoment starts off with
v

a balance of 31,469 from the June statement and then thers is a debit of

$32.99 for intercst and plaintiff is shewn as owing $1,501. Incidentall

that July statement bears date 3tst July and plaintiff is shewn as heing in

zrrears with his instalment, which he was not, for his instalment 4id
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become due until that date. Then on 5th Aucust he paid his fipst
no &
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nstalment and his August stotement, stil
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Supplies shewed that credit, a dobit of 331 .1

o
finishes with & balance gf 31,429.60. Plaintiff ssys tiunt he comploained
fenet
sbout these st "“CﬁtS/WaS told that Burns

il

hilp at Lautoka had nothing %o

do with the preparation of statements, but he was promised toat his complaint
would be looked into. This complaint is corroborated by an ondorsement

on the reposscssion notice when the truck wos soized on 25th August, 1976.
Nothing, howevar, appcars to hove been done and plaintiff began to get

behind with his instalments, and he admitted that on sgveral occasions

he paid his instalments with checues which were subsequently dishonoured,
Those cheques werce credited on payment, but debited again on dishonouring

and I regord it as nost unsatisfactory that they cannct be iderntified in

‘:v}'l'x . .
They are “““"ginnly as 'journal

ae statements rendered to the plaintiff.
which is quite meaningless to a semi-literate person. Plaintiff's truck was
seized, he said, in September, and he provably means the finel seizure Tor -
the notices of repossession indicats tiat there wers at 1aa$tng§ree visits

by the bailiff. He came %o Lautoks znd found that there was ofcredit
menager to whom he complained and whoadvisod him to 50 to Suva. FHe said

that he was fed up and I cannot blanme him, for I am quite uncble to see why

he should have had to zo to Suva tc have his difficulties sorted out.

S0 he went to his solicitors. Unfortunately his solicitors did not give

hin the type of help that he nceded. The Court was not told what wos done,
but it became sbundantly clesr after plaintiff had given evidenco thnt he hed
not been charged doubls intercst and it he had ne claim 2t 2ll agpainst

Burns Philp and his counsel conceded it he had no cloim. The dufendonts

nad made a conplote nuddle, but it 2ll could hove buon expiainaed, and it
should not hove roquired litigation to expiain it. After »laintiff's truck
was seized it was s0ld, and bere, I think, the defendanis netod regpongibly,

for they took cnre to sce thnt the best price they could get was obtaincd.

oy

1

I con seo no reason, however, why o »ailiff had to be sant from Suve to

Seize n vehicle at Sabeto, and if the bill of s~le holdoer wantz to do that,
it is guite wrong for him to impone such a chorge upon the purchaser. The
Bill of Snle provides in clousc 15 for the procesds of =ry sale to be
applied first "in payment of all the costs charges and cxpenses of the

mortgagee in the toking of possession of removal care and cmont of the

o~

821d chottels and in the excecution of the pover of snle ond of any of the
otaer pow.rs herein contained end of ony professional costs and charges
~neurred by the mortzagee in connection with the cxercise of uny of the

o

S2id powers." Those words do not mean "the actual charges howover unrea=-

ey
Ssnublx?may be.' The chorges must be reasonable. If the bill of

¢



gzle holder has to pay his solicitors to issue o notice, he is cntitled
to recover his solicitors' reasoncble charges, if he lgsues the notice

wimself, e 1s entitled to no chargs. The balliff will have to be peid

geizure fou

will not be entitled t0 an exorbitont scizuve fec.

Pilaintiff's real claim is that whorens Burns Thilp sold him a
truck, it was token from him by someone celse, nomely Automotive Supplies
gompany Limited. The dofendonts concede thig, buit they say thot Burns
Philp and Automotive Supplies must be regarded, 2s one and the sanme
thing, that they work together, thot Automotive Supplies are a wholly
owned subsidiary of Burns Philp. The Court was told that Automotive
Sugplies Compony were the holders of the franchisce to sell Toyote
vehicles, that the vehicle scld to the plaintiff weos a Toyota, and tha
zt7reull sold by Automotive Supplies, -~lthough for some ruason - perhaps
owing to zn oversight - the Bill of Sule was put in Burns Philp's name.
Thore is no Goubt that the accounts arc oll issued by Automotive
Supplies, although the plaintiff's receipis were issued by Burns Philp
and are in Burns Philp's nome. The insurance policy is in the neme of the
plaintiff as owner and Automotive Supplics os mortgague, »nd Burns Philp's

name does not appeor therein.

Mr. Gordon in sddressing the Court wnde the polnt that Autometive

o
Supplics could not scize becsuse the Fill of Snle which empowored

ot
scizure o be mnds sssigned to them, thoat they were

complete strangers nnd that thercfors their action was torticus. I do

not think the amntier is a2s simple os that, but I do think that Automotive
Supplies have to justify their scizure. They scok to do so by pointing
to the fact that althoush they and Durns Prhily are sepoarate and distinet
companies, Automotive is n wholly owned subsidiary of Burns Philp, that

is its shares are held either oy Burns Philp dtself, or by iis directors.
Its business =t Loutoka is carried on in the sone office s that of Burns

Philp although the two companics oppoar to hove scparate offices in Suvn.

w

Itz direetors ore nll senior officers of Burns Philp, ond are appointed by
the directors of Burns Philp. Burns Philp's garage docides upon the ¢xpan
sion progreomme for Automotive Supplics. Automotive Supplies sells vehicles
and Burns Philp sorvices those vehicles. It is itrue that Automotive has
its own dirsctors, but they are appointed by the bonrd of dirsctors of
Burns Philp. Automotive docs hoave its own employees, and 1t vays wages
to its own employees. Burns Philp and Automotive Supplics use the some
repossession notice, with the nome albtercd to suit whichever company is
involved. In this porticular case the plaintiff's truck wos seized

.

a ropossession notice issued by Automotive Supplies.

A
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Surns Philp bhad no
Bill of 8als given by the
Hohared, who suized

wop clonrly a trespass.

ith Stone & Knight Limited v

he defendants cited threc cases S
Birminghan Corporation {1939 } AER 116, In ve P G Tilms Limited
195% 1 WLR 483, ond D H ¥ Fo

4
Tower Hamleis {éﬁ?é} LEBR 463, I nust say soncthing about coch of those

Distrivutors Limited v London Borough of

FOO

3

cases. The first wes o case where the Corporotion of Birminghem wished to

acquire compulsorily the property of tie piaintifﬁ company, wpon which

however, o business was carricd on by the Birming
which wes o subsidiary company of the plaintiff who owned 497 of the 502

shares in the Yaste Coupany, the other five being owned by the plaintifi’s
he

of whom hod signed o declarstion of trust that they

them for the pleintiff, Atkinson J held that whether the
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be held to be carrying On business as a8

its own wos in each cose a question of fact and the question was "who was
renlly corrying on the business? It must be remombored that prior to this
case of Smith Stone & Knight Linited the guostion hed arisen only in rovoenue

~ses, ond princivally as to whether the prront company, an English company,

uld bo taxed Iin respoct o

carried on elsevhore.

exigt, Theso were first, wore the profits of the

trected os the »rofits of the parent company? Socondly wore the persons
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conducting the bvusiness of the subsidiary compon

company? Thirdly was the parent conparny the head and broin of the trading

venture? Fourthly did thoe poront compnny govern bl
should be done, and what copital should be onbarked in the venture?
Fifthly did tho parsnt its skill and direction

Sixthly wns the parent company in effectusl ond constant control? I these

ot tho nnswers oust be

q

that, although therce is not sufficient evidence fo onuble = propor angwer

to be given %o the first and fifth questions, the remsining guestions must
] 4 ¥ o8

ho snawersd in tho affirastive., Perhaps it is meore relovent to soy tha
& 5

¥

none of those guostions ore onswered in the ne

ative, on the covidence

svailable.

Inve PG Films Linited which wag an

8
oppiication by o British Comg to be registercd s the

film vhich would sntitle oxhibit the film in Briton. The
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shares, ond the othors

3 - 5 £

oach. There woere throe dircctors, one an Ancricon citizen who held 9O
British subjects, one of whom held 10 =sha

ros, the
other having no shareholding. The opplicants hod no place of husiness
other than their reglstered office snd enmployed no staff. They agrood to

of which

nlicants’ intervention wons purely colourable nnd that

ey woere brought into cxistence lor the sole purpese of being put
forward as hoving undertaken the arrvangemenis nocessary Jor the making of
+he film and of enabling it to nualifly os a British film ond thot it

y foiled in both objects. This cose does not holp the defondonts,

1
bvut it doss show that it is the ronliities of the transaction which matier.

Tre third case is D H ¥ Food Distributors Limited v Loudon Borough

m T L WOATWT & Yo adt oo S v P s oy ; T 3
of Tower Hamlets (1976) 3 AER 462 which ngain wns o case about compensation

for compulsory purchass. There there were three cospanlss involved, one,
the porent compony owned fthe businese of grocory wnd provision uerchonts,
the sscond, one of the rsubsidiasy

business was carricd on, and the

3

the vohicles with chicn tThe business wo

tock the stond taot only the compony which

compensation. Admittoedly if it hrd .

vehicles it would have Loon entifled

but becouse 1t did net own the business
3

entitled to coupensation for disturbance,

entitled to coupensation becausce they did

5 ond the poarent

o]
e

companies hod the snme director
in the cther two companies. The Court of Lppeal in Bnglond held that they
were <ntitled to look ot the roalities of the situation, and o ftrent the

groun as o paritnership nnd thus ontitled to compensoation.

e &

I have come to the conclusion that for the purpcses of this cose

Burna Phily and Automotive Suppiics should be regordsd as = single ocntity.
Y¥r. Gordon complains that the Bill of Sxle being in the nooe of Burns

Phily constitutes a coeplote obstacle, but it seoms to me that it would

jop - ~ . M ., o iy e N T R o 2 T 5y, £ 5
hnve been possible at any tlre Tor the directors of Burns ;%1ip, guite
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"ﬁéggg entity, and will consider who sre the persons ne sharcholders and

even 48 agents whe direct epd control the activities of 2o company which

ig incnpoble of doing anything without hunen essistance.’

on the analogy of the above two conpensntion coses and on the facts proved

would hold that thore woes o partnership between Burns Philp =nd

&

thot the roalities of

the situntion require that I hold against the plaintiff's clain.

-

Counsel for the defondnnts nlzo submitted thet zgency should
ne implied. Although he referrved to no authority, I think that the
cages support him, They are old zuthorities, but nons the worse for
that. There is Hunt v Piskergill (1819) 129 B.R. 731, where the

house of the plaintiff, an uncoritificated bankrupt wos broken into and

effects zcquired by him subsequent to his bankruptey seized by defendants
who had become creditors of plointiff since his bankruptey, ond did not

¥now who wore the assignees under the bankruptey. Plaintiff sued dofen-
dants in trespass, but bolore the netion eone o triasl, defondants obtol

an assignzent of the dntorest of the assignees ip the effects which they

ad seized. It was held Thet this was 2 ratification of the selzure and
plaintiff could not recover. Then there is Andorson v Watson {?827) 172
B.R. 392, where omrson placed noney in the hands of the defendant who was
hery attorney to invest Ffor her, with on wunliniied discretion to do what was
begt., The defendant advanced money to the plaintiff but flnd%ng the
sacurity to Do bad, had the plaintiff arrcsited ond impriscred, Plaintiff

sued defendeont alleging wont of authority from his principal but thoe

ATy
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principal afterwards approved of wh ey attorney had done, It was held

that the »laintiff could maintain no action agninst defendint so long as

defendaont haed acted bona fide.

The law on this subject is suwanmed up by Willes J in Phillips v

f o~ & g oo
vre (1870) LR 6 GB 1, 23, delivering the judgment of o Court of seven
£ of

onmon low) o mere stranger,
time, tekes upown hin to do
and for the bencfit of an
cd agent boecomes liable for

ri of action is acquired

by tho person agninst he wrong was commitied: and
yat the general rulo common law, borrowed fron the
civil Inw, is that the person in whose name the net was
done mey, if he thinks fit affcrwards ratify and adopt

ite Such ratification has the effect of o prisy authority
and the result is, that if the prior authoriiy of the
principal would not have justificd fthe ~ci, boith the agent

e
ooy
b

3
ab >rt pOTE such p
his uﬁf@tﬁ@rlﬁbi net,

and the orincipal may be sued ss trespassers; ond fhat
if such aouthority would biove justified the aet - that is the
principal could lawfully hove authorised it beforeshand,

¢ ha
ith the 3gﬁnt i clso justificd by nat facto

and the vested right of sction is extinguished.”
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That case is well the plain

ciand fo ~ots done outside
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Bnglond. Finally on this matier there is Hogorth v Jennings (1892)

¥

where the defendnnt who wes monoging director of a CONTIANY ,
dgistrained upon the goods of the plaintiff. Fry L.J. was prepored

O
to assume trat the defendant had authority from the company to

distrain, and thot ho was suthorised therchy o act as & bailiff.
However under the Law of Distross Anmendmont Act 1888 bailiffs
required 2 cortificate and since dofondant had no cortificate his

entry was unlowful and he woe linble in doameges.

There is no doubt thot when the plaintiff's truck wes seized,

[
ot
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]
[
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he wzs consideradly in arrenrs with his in ithough not

to the extont alleged by the defondanis, so that the seizure was
£ t

justified, and there he acticn st fail. IF the dofendants
intend to recover the balance due under the Bill of Sale - and in
view of the puddle they hove mode it would be o gracious nction if
they wrote it off ~ a reccloulation will have to be uade, toking
account of what T hoave snid aariisr.

I find zgainst the plaintiff nnd the action is Jdismissed ogainst
both defendants. However, since the action must very largely be
regarded as hoving boen brought about by the defendants' nuddling,

2,

I think there should be no order ns to costg.

¢

LLUTOKS , (sgd.) X.i. Stuart
29th Moy, 1978. JUDGE



