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!his 18 an ap"9lie-~t1on :tor an order of
mandamus directing the Commissioner of IDland Revenue
to complywith the provisions of section 61(4) and 61(5)
ot the Income Tax Act 1974 and in particular to oonsider
an objection in writing dated 15th May 1974 Which the
applicant Berendon Gardens (l'iji) Limited bad lodged in
response to certain assessments ot taz dated 1st I'a7
1974and to allow or d1sa.llow the objectiona. It i.
perhaps desirable to point ,out that at the till. 'When
the objection in question vas lodged, the Inco•• ~az
Act 1974 had not CaBe into toree and thi. application
1s gOTemed 'b7 the provisions o-t tbe Income tax Ordinance
(Cap. 176), ot vb1ch the relnant provisiou corresponding
to section 61(4) and (5) are 8. 67(4) aDd (5). the
applicant :Berendon Gardens (:P1ji) Limited, it appears,
1s a cca~ which was 11lcorpora ted in J'i31 in October
1968 with the object o't ~1ng and developing land at
Koro1evu, Badroga. It erected 84 residential hotel tm1te

--



at a cost of some $408,252.30. It sold 34 units at
*8500 each, a total of '289,000, but the remaining 50
were disposed o~ :for $105,000. I 'inS told that the
tota1 amount rec.l~d for these units was $408,252.30,
exactly the same sum g,g the cost of the buildings,
and aJ.though that doee not appear to be arithmetically
correct, I will accept it :for the purposes ot this
application. At all events, tho applicant was assessed
'tor tax in the year 1970 in a sum ot $19,014.87 'based
on an ~come ot $58,172 and in the 700r 1971 in a sum
ot $20,823 based on an income ot $64,483. Those two
figures of income were figures raised by the Com,'nias1oner
of Inland Revenue by takjng one sixth of $;79,478 which
was the income received trom the licence holders for
that lear, and aJ.lowing 1~ on $405875 for depreo1ation
for 1mo. and for 1971 he used the same t1gttres and
added an addit10na1 $4796 1es8 $30 depreciation. ,he
applicant appealed to the Court of Review, and the
learned ~4ag1atrateallowed the appeal. He purported
to vacate the assessments and referred them back to
the Commissioner with a direetion that he reo-pen the
matter a.nd allow a deduction tor improvements under
section 30 of the Income Tax Ordinance. Reither par't7
appealed against the decj,sion of the Court of Review.

The Oommissioner then issued two ne~ notices
of ~eaessment in wlUch he showed the chargeable income
for 1970 as being '37,879 being one sixth of the income
as shown in his original assessment less an allowance
of $25367 under section :30(a) of the Income Tax Ordinance.
'lor 1971he took his onginal assessment of $68,042 and
allowed $25,516 under section ;o(a). the resultant
chargeable income being $44,026. This Dleant that the
applicant was assessed tor tax at $12,'81.66 for 1970
and $14390.97 for 1971. I was told by CO'1m8el for
the Oommissioner that these were amended assessments,
but there is nothing on the face of them to say so.
Tha ap,!licant was not happY'with these new notices of
assessment and he objected to them in the -.nner
provided by the Income Tax Ordinance section 67( 1)
to be met with the rep17 that sinee there were amended
a •• essmen:ts an ob ject10n coaJ.d not be entertained.



the. t reply was sent on 14th June 1974. It is then,
a matter of surprise that the appl1eant did nothing
unt1~ 4th November 1974 when he applied ex parte tor
leave to issue an order o'f mandamus. The order was
granted a.t that time because although there might bave-
bee 8om~ question as to whether the applicant .•••
entitled to mandamus against the OOJlllliss1oner and also
a considerab1.e delay to be explained, it seemed possible
on the papers then placed before the Court, that the
app1.1cants might have some matter of just complaint.

Whenthe application came on for hear1D8,
Hr. Anight for the app11cant asked fer an adjouxnment
because IJIr. 20nd whohad at all times acted :tor the
applicant, was oiiherW1se engaged. 'fbat app11ca.t1on was,
rejected, and I would make it cl.ear tlJat in this Oourt
no adjournment wllJ. borma~ be granted solely 'for
the convenience of oounsel. Counsel. tor the Commissioner
expressly disclaimed both the matter of the right to
a mandamus a€f.Linst the Commissioner and. the matter of
delay, and wished to resist the a?plirotion solely on
the ground that the notice of assessment issued by the
COJJIllissionerafter the decision of the Court of Review,
related to an amendmentof the original assessment and , .
that since it did not raise 3. fresh l1abi~ity or increase It

/ ,.

the ta~~yar's existing liability, the taxpayer could
not be hea...-dto object, the proviso to aecti~n 67( 1)
being applica b18. Tmt section reads :

"Any taxpayer dissatisfied with an
assessment maypersonally or by his
agent wi thin sixty days of the date
upon which the notice of a.ssessmentms been served upon him or lds agent
or, where such notice has been posted,
the date of posting,. lodge With the
Commissioneran objection in writing
to the assessment in the form set out
in Form 2 in the First Schedule to
this Ordinance stating the grounds onwhich be relies :

Providad tInt Where the assessment is
an amended assessment the taxpayer
shall. have no further right of objection



"except to the extent to which by reason
of the amendmenta fresh J.1abill ty in
respect of a~ part1cuJ..a.r 1s imposed on
him or an existing liability in respect of
~ particuJ.ar is increased."

the applicant, on the other hand, points to the
concJ.uding paragraphs o't the des:ision of the Court of
Rev:1.aw •

."In these circumstances I vacate the
assessments and refer them back to theCommissioner with a direction from this
Court that he reopen the matter and give
attention to the assessment of "Jrof1t or
gain by allowing a deducti on for improve-
ments under his discretion and powers as
set out in section 30. It is olear tmt
whatever assessment results from this
reconsideration will be a new one and as
such open to objection and appoa.1either
to this Court or to the Discretions Review
Board. The assessments are set aside and
to the extent set out a.bovethe anneal. is
allowed. 4\ppellant ia allmfM c()a+'~ of
appeal $50,000."

fo this argument the Col'lllliasioner retorts that the Court
of Review under Fiji :Lawhas power only to confirm or
amend, and since the Court did not confirm it must be
held to havesmended.

My first impression of thi3 ~T,a.tterin view
o~ the concluding :)aragraphs of its judgment 'WaSttnt
the Court of nJc:viawmight have acted outside its
jurisd:l.cti·::m 8.."'1.d the c.?:~licati;.,n was ,?ut down for
further condi\'eration, at which stage J'!13 attention waa
drawn to 9. 2 o-.fthe Interpretation Ordint!nce 1967
as reprinted where the mooning of the word "amendn is
given as follo~s I "amend" 'includes repeal, revoke,
rescind, cancel, rapL'::).ce, add to or vary and the doing
of any two or more ot such tttng8 s1mul t~neously or
in. the same written law or instrument.

So that when the Court ot Review made its
finding which I have set out aboTe, it was mer~
amending the taxpa.yer's assessment, as it had power to
dO, and directing the COIID1s81oner to raphce it with
another in which he gave the taxpayer an a.llowance for
improvements under s. :50.



!he lUng T :federal Commissioner.ot taxation
ex parte Boo-psr(1926) '7 C.l.R. '68, shOlf'S that there
18 but one assessment and one assessment onl7, under
Australian Commonwealth Income fax Legislation, aDd the
pos1.tion in Fiji 1s similar. Section 54 ot the Ordmanoe
proV'1des for a retum 0'1 income "to be made each 7ear.
and on that return an assessment 1s :made. There can
be additional assessments, and an assessment can be
amended, but there is one assessment. !n the case abon
01ted, Isaacs J. said at p. 274

"••• it appears that there is one
main or basic assessment which is
amendable. If anY'amendmen1;lncreases
the liability, that is separate4r open
to objection and appeal. It an amend-
ment decreases liabilitY' there 1.
nothing in itself to object to, and it
does not ~ffeet the reduced assessment."

I adopt, with respect, those words and app17 them to
the l'resent case. Mr. Knight me not suggested that
the amended assessment increased the taxtByer' 8

liability, and the matter tbus falls Within the proviso
to section 67( 1) of the Ordin:lnce ,:duch has been set
out. There ia no right of objection to an amended
assessment. The ap )llca.tion accorCtlng17 faUs and must
be dismissed with costs.

(X.A. Stuart)
JUDi~

Hesers. Cromptons, So~ic1tors, Suva Solicitors
for the Appllcant ;

'he CrownSolicitor tor the Respondent.


