IN THE MAGISTRATES® COURT OF F1I
ATSUVA
EXTENDED CRIMINAL JURISDICTION

Criminal Cuase Neo, 900 of 2017

¢

| % KELEPESALAUCA

3 YERET!ISIRELI VANANALALT
: Applican

THE STATE

Respandent

For the Applicant:  in Person

For the Respondent: Ms, B, Kantharia for the Director af Public Prosecutions

HULING ON COSTS

LORELEP SALAUCA and VERETI ISIRELD VANANALAGI (hercinafier ‘the
Applicanis™y applied for costs pursuant 1o section 130 (23 (3) and (&) () of the Criminal
Procedure Aet 2009, Their application [or costs was filed following an order of acguittal
after a Ne Case to Answer finding by this court en 27 February 2023,

2. The Apphcants Tled comprehensive submissions in support of their spplication for costs,

They arzae that the ;‘)z"&)ceeg mgs had not been reasenably brought, they further argue tha



y

£x,

-
F

the State had no reasonable groonds for bringing the proceedings. had unceasonabh
profonged the matter and that in all the circumstances of the case. it was (n the interests of

justice that costs be awarded.

Phey submit that it the Swate bad properly analvzed the evidence prior w filing 2 complaig
against them, or i i had properdy analyzed the evidenee atier the first Applicant had made
oral and written representations rezarding ihe weaknesses of the Swae's case, no charge

would have been filed or a diligent prosecutor would have come to court 1o withdraw the

charge.

instead. they argued. faaty followed faain on the State's part and aller signdicant. and
they argue, unreasonabie dté%ay. the matter concluded fobowing this courts ruling denyving
the State an adiournment and an order of acquittal following this court’s fnding that they

had o case o answer atter the State offered no evidence at (rial.

Fhe State argued that o had arrested and charged the Appheants based on the ovidence
avatiabie it The orus of the State’s case was that the Apphicanis bad beer found and
apprehended mside the stolen veliche that was the subjoct of the Fheft churge. They relied

on the doctring of recent pussession to estublish their case agamat the Applicanis,

Ihe Applicams grgaed that discrepancies wm accounts, clear indications that the velicle had
vonie o comipiele stops at varteus tmes. and the inooeent explanations offered by the
Apphicants’ [or how they came to be i the vehicle should have been enough (o cause the
State o not charge them or o withdraw charges once these weaknesses had been
Bivhiighted w0 by way of representations. he fiest Applicant argued that the reason for
the proffering of the complgint and for the continuation of these proceedings i court was

because the State was rying 1o cover up their bad faith, violent arrests,
Feipes

. . . .3 -
Phere are fve 1ssues 10 be determined by this court



{1} Tere eriminal proceedings institured by the Respondent wsainst the
Applicants?

{1t} Did the criminal proceedings terminaic in favour of the Applicanis vither
hv way uf u ifi,??{?”m?‘gxﬁ o an avder of qogpivut?

by Did dhe prosecuior have reasesiahle grounds for bringing ihe proceedings”

avy D the prosecator wnreasonably prolong the matier?

{v} D the interesis of justice otherwise require on ovder of costs”?

The Low

b

8. Section 150 of the Criminal Procedure Act 2009 provides. freralia,

TERDO(20 A Judge or Magistrare whto acquits of discharges a person accused of an
offence, may order the prosecutor. whether public or private. 1o pay 10 the accused

such regsonable costs as the Judge or Magisteate Jetermines.

(33 An order shail not be made under subsection () unless the Judyge or Maistiate
g

considers that the prosecutor either had no reasonable grounds for Bringmng the
4

proceedings or has unreasonably prolonged the matter.

(4 A Judge or Magisieate may make any other orders as 1o ¢osts as may be required
it the Crresmsiances 1o -
¥
fay ...
thy ..
oy

{d) stherwise meet the interests of justice in any case.”

9. Seclion 36 (2) of the Criminal Procedure Act 2009 provides as follows:

b

TG0 {2y Any person who behieves from a reasonable and probable cause that an
" £ - , : (
offence hus been committed by any person may file a complaint with a Magistrates

Lo,
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Chection 36 (21 of the Criminal Provedure Act 2009 seiy aut the test o be apphied in

determiming  whether g prosecutor Bas ceasonable grounds  for bringing eriminal
provecdings against a defendant. Purssant o the language of statute, reasonable grounds
caquads o bebiet, based on a reasonable and probable casse. that an offence has been

commtied,

CAccording 10 Ishizawa v, Pohapet. 2 FSM Intm, 67, 76 (Pon. 1983). probable cause is "z

i

reasonable ground for suspicion, saifictently strong to wamant a cautious person o believe
that a crime has been a:ﬂ&?}i%%ii%t:df“ Per that porsuasive authority, “in probable cause
determinations, o court must regard the evidenve from the vamage point of faw
enforcement officers acting on the scene but must make s own determinntion as
whether, considering all the facts at hand and. a prudent and cautious law enforcament
officer. yuwded by reasonable trmmimy and experience, would consider 1t more Likely than

pot thal a violation has oceurebd ™

2oApphwed rooa reasonable and probable vaie 1o bring g complaint sHuanon, tie st wotddld

e, i probabie cause determinaiions, o court must regurd the evdence from the vantage
porit of the material the prosecutor fad o fus or her possession at the time of tilmyg the
charge, hut must make s own detenmmation as o swhether, conaidering that material. a
competent prosecutor. would vonsider it more Blely than not thar an offence bad been

comiiited

i Ay, Mew Sonth Wales J2007] HUA L2007y 235 ALR 384080 ALIR 765121 March

2007, the High Cowrt of Austrahis per Glegson CU ad Gummoew, Kirby, Havne, Hevdon

and Crennan M observed. o/beir o the context of proving the wet of mahcious

PIOSECRLIONS:

UEN. Sevondly, the ém‘gféir} about reasonable and probable cause has two aspects.
That s, 10 decide whether the prasecutor did not have reasonable and probable
cause tor Commencing or mamniainioy the prosecution, the material available w
the proseculor miest be assessed in two wavs, What did the prosecutor make of it

What <houlid the prosecutor bave made ol it7



70. There are sevdfral questions bound up in the proposition that absence of
reasonabie and probable cause requires an examination of what the prosecution
“rade” or “should have made™ of the material available to the prosecutor when he
or she decided to prosecute. or to maintain an existing prosecution. As has atready
been noted, two kinds ?g‘inqziiry are postuiated: one subjective (what the prosecutor
made of the available material) and the other objective owvhar the prosecutor should
have made of that material). Does proot of the absence of reasonable and probuble
vause require a state of persuasion (a “belief™) in the mind of the prosecutor? What
i othe subject-matter of the state of persuasion that is w be considered? 15 it a
persunsion about the likelihood of a particular outeome of the prosecution fthe
conviction of the person prosecuted)? Bt is a persuasion ahoul what the material
considered by the prosecunor reveals ("guilt” or “probable’” guilt” of the person
prosecuted)? O is i 4 persuasion about the materials sufficiency to warrant setting
the processes of theyeriminal law in motion” What, (¥ any . weight may be given by
the prosecutor to the existence of various checks and balances. Hke the interposition
of committal proceedings and the assigament of particular furctions o the Director

of Public Prosecutions. that torm an integral part of the system of crimvinal justice”

71, Those guestions stould be answered as follows. 1 the plaintiff affeges that the

defendant prosecutor did not have the requisite substantive state of mind wher

instituting or maintaining the prosecution that is an afleation about the defendant
prosecutin’s state of persussion. The subject-matter of the relevant state of
persaasion in the mind of the prosecutor is the sufficiency of the material then
hefore the prosecutor o warrant setting the processes of the eriminal law in

motion,”

b Thas is not a suit tor malicious orosecutions, 1 is an application (or costs pursuant to section
P30 23 and (3) and (43 (d) of the Criminal Procedure Act 2009, We do not peed o delyve
e the subjective state of mind of the prosecator because malice is noi an element

requiring proof pursuant 1o section 150 (2) and (3) of the Criminal Procedure Act 2009




15, Lack of reasonable and probable cause can and should be determined on the basis of the
subject-matter of the relevant state of persuasion in the mind of the prosecutor alone (¢
the sufficienzy of the maerial then betore the prosccutor w warrant seiting the processes

of the eriminal law in motion or maintaining prosecutions once nitiited.

V. Portunately, this court swill not need 1o set put s own test tor gaugiog sulticiency of the
material then belore the prosecutor o warrant setting the processes of the criminal taw in

FBOLOR OF MAINAIning prosgeutions onpce mitated,

e

CThe Director of Public Prosecutions is an important regulator of eriminal proceedings in

Fie Fijl Independent Compunission against Corraption v, Deve [Z008] TIHO 130

FEACETT 007 27 June 20081 and section 117 (8) ol the Constitution.
¥
L8, According o the Prosecior s Handbonk 2004 o resouree materal | was privileged o
awthoe o behadfof the Oftice of the Director of Public Prosecutions i 2004 in conjunction
with the currentls suspended Director of Publiv Prosecutions and a working group he had

convened,

“The Director of Pubic Prosecytions s the premier law odfieer i all crimingt
matters, AH prosecutoss whether State Counsel, public prosecuiors o privaie
prosecutors: must camply fulby with s divectives 7
$
Ui important o note tha ih 1 indepondent Commission against Corrupiion s as
exception wthi roler section 117 (87 (b and (o but of, with section 17 (31 4dy of the

Constitution.

PO According e the Frasecutor ah’umi/mux 24 the test for prosecutions in B s paragraph

S ofthe Provecunon Code 2003

200 Nection S of the Provecition Code 2003 provides.

“500 L0 Neoperson m Fi shall be proseouted uiless there ts saificient evidenge

and i 15 10 the public inlerest 0 prosecute.



5.2. The first step if 1o be sure that there is a reasonable prospect of a conviction.
This ts an objective test, which includes an assessment of the reliability of evidence.
and the likely defence case. The test is whether a court. properly directed in
aceordance with the law is more likely than not. to convict the accused of the charge

alleged.

lny assessing whether or not a court is tikely o convier e following questions

shonild be asked:

{u) b5 it Bkely that that the evidence will be excluded by the courts?

(b Is the evidance reliable”? Will the vontession be excluded? s there
refiable evidence of ientification? What explanation has the defendant
given? is a court likely to fiad it credible in the Hght of the evidence as

a whaole'd Is the witness's hackground Hkety 1o weaken the prosecution

case’ Is the witness an unreliable one with a dublous agenda ar motive?

Are there concerns about the accuracy of witnesses”

3.3 Prosecuiors should not ignore evidence because they are not sure whether it can
i B - } = - - . - Fa ¥
he used or s reliable. They should examine it closely when deciding i there is a

P

reasunable prospect of conviction”
21 Maoreover, according to section 4 o the Prasecurion Code 2003

" Proceedings i all eoiming! cases are usually insttuted by police or the relevant

statutory aathority . L the prosecutor twhether police ar publicy is not satistied that

there s sufficient evidence, charges muast not be laid. There shovld either be ¢

referral (o the DPP jor instructions or a reguest for further nvestigutions,

4.2 Review 15 2 continuing process and o prosecutor must take account of any
change in the circumstances of a particular case. [¥ 4t any stage of the preparation

or triak i oappears that the prosecution no lenser has sufficient evidence. the

H




prosecutor must net proceed with the case but must seek directions from & senior

police prosecutor or from the DPP,

Prosecutors should attempt o discuss the sulticieney of evidence with the pohce

betore svithdrawing charges, This can be dong werbally or inwrinng”

Anariysis i

22 Crimnal proceedings were ntiared against the appheants by way of a complamt filed in

the Magstrates” Courton 30 August 2017,

3
23 The crimunad procesdings terminated o Bvour of the apphcans on 27 February 2023

S AH s el oo be determined s

i whether the prosecutor bad reasonable grounds tor bringing the matter
i1 whether the prosecaior had unreasonably profonged the mater. and
sy whether the fnerests of pistice otherwse requires an order of costs m the

apphoants” fvourn
- N N - - P $ - - . . - _w . - o
23 My Rantharia for the Phrector of Pabhic Proseculons Bled the AMNdascio of Detective
Corperad 3036 Savou m resposise to the apphicants” application 1or costs and compensation.

in that Affidava, Detective Corporal 3836 Savou deposed the following:

“Background of the gase
3. Thay the Apphoants were churged with ame conmt of Theft contrary w section
200 11y of the Crimes Acr 2009 in CF 900107 together with their co-nceused
pamely Sinveli Sugu. Emosi Nacamavuato. and Semi Baleisuva,

6. That the alleged inedent wok place on 297 Apgust, 2007 wherein 118 alleged

ihat the applicants fogether vl others had stolen a vehicle belonuing tr the Fip
Flevtricity Authorty (FLAY whueh was parked cutside o of the FEATS

personiel’s house,
t



7. The vehicle which was allegedly stolen from the FEA's personnel's house was
fited with GPS tracking system and upon reafizing that the vehicle was stolen. the
FiA persennel in i’xtsrmgd his office of the same, Using the GPS tracking system the

FEA personne! was able 1o frack the stolen vehicle,

8. Same was report o the Police. At thus time the stolen vehicle was tracked to be
moving towards the Nadairivatu Community Polive Post, The personnel’s mannin ¢

the post were informed by the Police and a road Block was erected.

9. The stolen vehicle approsched the roadblock but stopped a few meters before i
and started 1o reverse: at this time the police and villagers worked together o
apprehend oceupants of the vehicle, The alleged stolen vehicle landed in a drain
and all five accused persons who were in the vehicle. in an attempt (o exc ape from

being captured started to throw empty boules and stones at the police officers.

0. The police officers with the assistance of the villagers were able © apprehend
3
all the ovcupants whao were present i this stolen vehicle,

FE That the occupant’s in the alleged stolen vehicle were Kelepi Salauca, Simeli

Sugu. Emosi Nacamavurto. Vered Isireli Vananalugi, and Semi Baleisuva,

12, That the Applicant ~ Kelepi Salauca was interviewed under cauton by

Corporal Tomasi Daucakacaka on 30/8/2017

L3 That the Applicgnt -~ Kelepi Sabauca chose to exercsse his fight to revmain sifent

fur most of the questions ssked during the course of the interview exeepl for the

following questions:

Q3G -~ Wiy about in ihe early marping af 29.08 2017 Did von go anvwhiere
Ans. ~ Yex af wrownd B 3tum lefi home 1o vo down o the west (0 see miy miesther

in Tavie Villoge




QF1 ~ It is believed dhai the same vehicle that vor were travelling in when 1wy
stopped wt Nadola was the sume vehicle that way stolen from Ramoran Rowd
Nevesal (dsycy DM brand - white i colump registration 176380 Whar can vou
Saay whoadt Hid,

Ans, - [ e 1 knew gnvihing ghout this stales vehicie

A3 - Wil was f?;;n‘fzéf;’g.nz.xf;f';; between Yo and the persan wiho stede e vehiclo”?
Ans. ~ ! have no knowledee abown the stolen vehicle and the persom whe stole the
vesicle,

QO — During the mvestigaiion. i iy beficved thae vou have the knovledee abam
i sard stodes vehicley

Ans. - Fdon d know wnvesing aboud the allegation of the stolen vehicle

QG s that note. cas vor Jstifv your aiswer gbove since you wore cuieght
hocrding hix stolen veincle!

Ans, ~ fun o aware Pl the veliclo sweas sieden, Sipce thut was the oniy velvole
mtanaged (o stop o take me o e highivind ' since the huy goes there onee. Vv
prtention of stapping the veincie vt g siecy earl hocuiee Dl e o fook far
conoiher vobicle o rake e rom v Pl deossr o Dave

£} 62 ~ Wire did vou manuge o stap this velncle hefore bogrding (7

Ans, - Ny i&’s‘izﬁfe‘i

Q060 — W odeed veore chovse this ronfe o vour dosiinaion rather than ieang other
afiersuiives which ix vavior for vou fo ke !

Ans, - [0 she crosser deowsr to Tuvaa

Q67 - pret to vou f;’zef{ o ave boen part of the e thae pivbn when dhe veheele
was stolen. Can you wi what time vou and vour friceds stede e veliicle feom
Ramsun Road, Nevoxed”

Ans, ~ {cdon 't knose aivihing ahonat die aflodation of the sicdon vehcle

Q68. ~ Coan vou (ell moe the exact place where vou and vopr eichds siole ite
wirhicie?

Auas. - don ke asvihing abont the stofer vediole

68, — Can vow fake me 0 the place wliere the vehiole was siolen!

Aas. - No decamse o T kane where s velicle was stafen fros



Q0 — The vehicle which yvou asd your friends wsed before being arresied i now
parked auiside the carpark. Can you shew avd contivm o me that it's the same thut
vory board before f){.’fﬁ;f arsested

Ans. ~ No Ddon't know that vehicle becanse there are plemy vehicle of the same
ok,

Q74 Take a lovk ar these obfeers ipineli har. metal rod, plice, botiles. siones)
where fusend fnside the vehicle when ves were arvesied. Tell me what s the reason
Jor tuking this items with vou amd Hhe team”

Ans, —~ When { board the vehicle thore was ne suel muterials tike thae As far as |
am concern thase swere the items wyed by the pelive 1o stop the vebicle aned wve it 1o
avsaGHie pe. ;

Q7% How can you say that the objvcts were used o assadt you by the police?
Ans. ~ Becanve ihey were wrmed with those same objects hefore stopping the
vehivly,

Q73 ~ flovw can you sy tiwt the objects were used to assault you by the police?
Ans. —~ { cam see the pdlive aid the villogers of Newlal,

74, Hone can you confidently sav thai the police beat vou wpy und not the villasers
of Nudale as they were ulso preset there!

Ans, — Dhe first peopiv that approach me were the police amd whilst they were
asxgyiling me {can see them wearing Balf pniforms and some wearing civitians

with police puteh marked on ety shires.”

B4 Giaven that the FEA had GPS fiaed in their vebicle, track report showing the
route the vehicle travelled was disclosed by the FEA and this report at no point
shows that the vehég%e haid stopped at the Sawani Bridge as alieged by the P named
apphicant ~ Kelepi Salauea that he got into the vehicle at the Sawani Bridee,

. That the second named Applicant - Vereti Isieeli Vananalagi was {nterviewed

A

;

uner caulion by Acting Sergeant 3035 Tevita Savou on 340 August 2017 and he

exercised his right o remain silent 1o the entire interview.




., That the applicant’s together with others who they were all apprehended
togethier on 297082017 were after being inervieved under cantion. charged and

produced in custody before the Magistrates” Court st Nusinu,”
¢

2o his AfTidavit 1n support of his application for costs. the first Apphicant Me. Satauca

submitted a copy of the GPS Vehicle Trip Report for the sehicle in guestion. The Vehiele
Trip Report showed that the vehicle had stopped at Khalsa Road. Fijl, st Colo-i-Suva Forest
Park. at Smith Street. Vatukouta, and dlong the Kings Road. Nausoeri. He also submitted

the Statement of Maciu Tuilaw which |read over carefully in arriving at my decision wnday

"t

P The State cleardy relied on the doctrine of recent possession. In Thmo v, Stage {20191 FISC

i
P CAVOO2T 2008 (25 April 20195 the Supreme Count of Fiji discussed te principle of
recent possession and observed that it was circumstantial evidence whieh allows & coun o
draw the inlerence that the person who is found in possession of the stolen tlem has stolen

+

the ttem or heen a party W the thelt Per keith 1o

tndeed, this wase o olassic example of the apphicaton of that strand of
circumstantial ovidence commonty culled Trecent possession” B enses winre @
defendant iy found o have been i possession of progeets siuch has been stolen
very recentiy. so that i can be sard that he was o recent possession of i such that

oplaindy calls oy an explapation from him about how he canie (o be iy possession

H

of it und efther no exputation s given. or such eaplanidsion as wowven 1 such that
the court s entitled o onfer, looking ar afl the relevant cirewmsiunces. that the
detendant stole the property 10 guestion of was 2 purly te gy thett. And i the
property had been stoden in 2 burglary or a robbery. the court §s entitied o infer
again lookimy ar all the relevant circomstances, that the defendunt ok part in e
burglary or the robhery in which the property was stolen: see for example.
Mlacksione’s Criminal Practice 2006, paras FA3-F b and apphed in Fijioin

Wamigelo v The Sue 120061 FICA 39 and Rokodrsy v, The State [2088] FIHC

on



28, The State may also have intedded 1o rely on Mr. Salanes and his co-defendanis” alleged

i

actions after the stop of the siolen vehicle ax Further ciccumstantial evidence pointing o

consciousness of guilt
29, in s well-researched and well-written submissions, Mr. Salauca argues the following:

"9, The principle of Recent Possession means if anvane is found in possession of
property {of dems allegedly stolen) soon after it was stolen and be fails 1o give a
eredible o :'a%z;mnz.zfziaé explanation of the manner in which he came mio possession
ol i 4 i justifiable w inler that be was either the thiel or else a guilty recetver of

that stolen property.

O, s respectiully submitted L that | did give an explanation 1o the Police as o
how | came w0 be an aecupant of that vehicle {refer o Caution Intervieow annexed
to the Affidavit of the Applicant 027 - 30, 060 - 7%

Hi The only problem the Police can't refease me 5 beoause 1 was badly injured
due o uaprofessional approach/conduct by the Police taskforce wam at Nadala.

Nadarivatu during arrest.”

30, Afer caretufly reviewing the Affidavits and their respective Annexures. the submissions
filed before me. the case authoriies referred 1 me and having had the benehit of oral
submissions made by couttsel for the State and Mr. Salauca. | find that the State had
reasonable and probable cause (o warrant setting the processes of the criminal faw n
motion against the Applicants and their co-defendants, and for mantaining prosecutions

onge initgted,

[N
F

Tk

- While i is arue that M, Sslauca had proffered an inpocent explanation for how he came
t0 be tn that vehicle, the fact remains that there was ne definitive indications on the material
adduced before me ~ materials that i s agreed the State relied on 1o ground s compiaint.
that the vehicle had indeed stopped ar Sawani Bridge o pick him up as Mr. Salsuea had

said.




Lad
i

tewas open o the State o bdr.%ng charges agamst the Applicants” and their co-detendanis on

i

the hasis of the doctrine of recent possession and the Applicants” and their co-defendants’
atteged conduct at the tme of their arrest and o therealier leave it o the Court o determine
whether or not this evidence was sufficient o prove the Appheants” guilt bevond
reasonable doubl on its own and/or in conjuncuien with any explanations the Applicans’
and their co-defendants may Have wished to offer at trial. tn miy considered view, the State

had 2 prima facie case and for that reason. had reasonable grounds for bringing te matter

o Uit

Enew tern vy meind to consider whethey or ot the Stae had wireasanably prolonged the

marter. A caretul consideration of the Cowrt Record mdicates that it had not, Case
managing trial matters volving muliiple acoused persons is abways a complivated and
time intensive process. There were mudtiple tncidents where some or alb o the detendants
were nor present. either because they were remanded or serving i other matiers or hecause
they had absconded bail, There too was the mater of wfib/ notiees, hail applications and

iy pro-trial maiters w deal wath

A triad date (st Gaed for 23 Juby 2008 Bad w be vacated despite the State s readiness w
Degin becilse four of e fve delfendunts were nor present. On 26 September 2018 after
thrae o the e de!i‘:m:iazms?imd bren present i court @ pranspred that some of the
defendants had fost thelr disclosures, On 2537 Octoher 2018 the Leval Add Commission
wthdeess as counsel, On 23 July 20090 4 second rriad date was vacated on the Unurt s own
motien despite the Gt that the State swas ready. 1 seomed the Cowt was concerned about
the fact that g rigd (n absentia application had nod been made. COVID-1Y defayed matters
aver 2020 and 2021 When the proceedings was Orally fixed for triad 1o 27 February 2023,
the procecdings concluded in the detendants” [aveur by woy of o fndimg that they had no

case o answer und consegquential orders of acquittal,

- . . § ,
A find that the State have ot unreasonably profonged the matter

S pow wm o my nnd 1o whether o nof costs are warranted pursaant 1o section D oh oy

af the Criminal Procedure Act 2009



37, In the circumstances, after carefully perusing the material before me. the Court Record and
atter turning my mind over the comprehensive oral submissions made before me in open
Court. | find that the manner in which the court managed the case. the orders available 1o
the court to make pursuant to section 168, section 170 and section 178 of the Criminal
Procedure Act 2009 which it did in fact make. and the interim award of costs made
pursuant o section 130 (4)(ay of the Criminal Procedure 2009 was sufficient redress o
meet the interests of justice during the course of these proceedings.

¢

33, Costs are not required in the circumstances 1o otherwise meet the interest of justice
39, For these reasons, the Apphicants” application for cosis is denied,

41, 18 iiays to appui tor the High Court,
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Neini Puamay

RESIDENT MAGISTRATE

Bated at Suva this { 3% day of July 2023,




