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IN THE FIRST CLASS MAGISTRA‘I‘E’S COURT -

l‘
'y

(WESTERN DIVISION) __ ATNADI =

MATRIMONIAL CAUSE -
NADI MTCE. C/NO. 41/02
" NADI DIY. ACTION NO.57/02

BETWEEN:  MOLLY ALICE MURPHY |
R s | COMPLAINANT
AND: . HUGH NICHOLAS PETRIE RAGG .
| DEFENDANT
For Complainaﬁt T Ms L.'Vaurz}si "
For Defendant : | Ms V. Patel
JUDGMENT

_ Molly Alice Mu"rphy, the Complainant in the case lodged a Complaint in my
, .Court on 8% May, 2002 against her husband Hugh Nzcholas Petrie Ragg cla:mmg
: mamtenance for herse]f and her two chﬂdren on the grounds that her said husband:

(1) deserted her in August of 2001; |
(i)  hasbeen guilty of perslstent cruelty to her and her two chﬂdren, ~ ' _
(i)  has willfully neglected to provide reasonable maintenance for her and her -
| ‘two infant children whom he is legally liable to mamtam, and _
(iv)  hasbeen gmlty of adultery with one Christine Julie Jones of New Zealand ) |
"~ since 2000 ' o v
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Her comp]amt 18 pursuant to Ma;zntenance and Afﬁhahen Act Cap 52 (Act)

_ Sectlon 3 of the sald Act Iays down elght (8) grounds upon whzch any mamed
| woman could apply to the Magls’trate S Court for order or orders as laid down in Secnon |
4 of the Act. , ‘ _‘ - _ |
|  InFiji it is commenly said that ﬁhe maintenance' payment ie 'Besed en the “fault
- factor. In other words if the husband is at fault by breachmg any one of the alleged eight -

grounds as laid down in Section 3 of the Act than he is hable to pay mamtenance
~ The Complamam in the case has raused four grounds as detailed herem befere
After very careﬁﬂly assessmg all the evidence that has been laid before the Court,

I have no doubt whatsoever in my mind that the circumstances under wh;ch the_.hus}ba_nd '

- Defendant in the Ease walked out of the matrimenial home at Qanville Estate, Nasoso,

Nadi on 30/4/2002 leaving the complamant and the two chﬂ&ren behmd, in my wew

tantamounts to deserfion.
I say this because both the Complamant and the Defendant in its respecuve
submissions does not d:[spute ‘that the Defendant Ieﬁ the -matrimonial home on

. 30/4/2002.

Further, in Cross Examinatioe he admitted that he feﬁ the matrimonial home on

his own accord. In Cross Egc_amjnaﬁon_ he sa_id_. “Yes, it _iéleoﬁect that I told Complainant

“that T wanted to move out ‘of the marriage and wanted a divorce. Yes, I did say in

Examination in Chief that I have been ‘se‘e'”i'ng' my Counsel since November last year. I
had brought the divorce issue to Molly in April of 20017 .- '

The above clearly shows that the Defendant had already made up . hzs mind of |
leaving the complamant from some tlme back. As such ‘his claim that leavmg the
matmnﬁmdl home was his choice but under duress as- Complamant had asked him on

numerous occasion when he would be Ieavmg is utter nonsense.

In my view since he had already made up his mind to move out of the

matrimonial home therefore it ‘was just a matter of days or months when he would have

aetually deserted the faxmly and left. In other words he would have walked out of the
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*‘mamage any day as he had his intentions known to the complamant as far back as Apnl

- of yeaI 2001.
: 1 would not by _}US‘I: reedmav the two e—maﬂs Exhlblts 8 and 9 addressed to one

Chnshne Juhe Jones of New Zealand at tlns stage rule that the Defendant had cnmmnted-
, adultery thh her However the two e-maﬂs very strongly suggests the Defendant §°

motlve for want,ng to leave the compla.mant a.nd the two children.
. To cut the matter short, I hereby relterate that the cucumstances under which the
'Defendant left the matrimonial home in the case. does tantamount to desertion.
Therefore in v1ew of this 1do not see deem ﬁt to 1001( at the other three grounds
The next 1ssne w}nch I have 1o cenmder now iy under. the clrcumstances what
maintenance should be payable to the Complainant and the two children
o Our Maintenance and Affiliation Act does not define “Meintenance”. However,
section 4(c) of the Act specifically spells out: |
“that husband shall pay to any officer of the court for the use
of the dpplicant such weekly sum or sums as the magistrate
Skall, having regafd to the means both 0f;he husband and
wife, consider reasonable Jor the maintenance of herself and
of each child . .. .. - |
Butterwoxths “Falmly Law Gulde” Fourth' Edmon in Chapter 5 under the headmg
of “Maintenance” attaches a meaning of maintenance. :
- It reads: . ' .
“Maintenance is defined as the pravfnion of money,
property, and services; and includes -
(@) -Inrespectofa cthd prowsron fbr the child's- -
' educatzon and tmzmng o the extem‘ of the
child’s abxlny and talents cmd

While maintenance is normaily fn the form of

direct periodical p@?hents of money, it need

" not necessarily bé so. Thus the payments.of
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£ - mortgage installments, rates, insurance and other

L e

outgoing on 'the matrimonial home occupied by

the nan paymg .spouse many amounr to maintenance
5. 35 Domestic Proceedmgs Act 1 968 CFs. 52,
qumomal Proceedmgs Act 1963).

The “Family Law Guide” also states m assessmg the amount payable the Cou:t 18

required to have. reeard to five matters in order to detemnne the - quantum of t_he

maintenance payable These five matters are:

"( i) means of both the parties; -
(ii) . their needs;
“fif)  the fact that the paying spouse is supporting any other person;.

iv) the respons:bzhﬂes of the parties; and

.

(v) any other circumstances that make one party liable to mamram

the other.”

Further the amount of maintenance calculated in accordance With these rules

. could be reduced to a level- which ensures the maintenance payer, or any. dependent

ordinarily residing w1th hlm of a reasonable standard of hvmg

In considering the “means of the claimant” the Court has to make it’s deoision
aQaiant tl:te background of changing social attitudes and society expectations at that time,
and will have to look at the person’s circumstances, including age, healtn, family
reSponsibilities employment history, career opportunities, financial position, standard of
'11v1ng, what has been done in the past and what the person’s wishes are for the future.

In conSIdenng the “reasonable néeds” the reasonable needs of the applicant are to
be taken into account in detenmmng whether there is an initial lability to maintain. The
needs of both paxtles are relevant in assessmg the level of maintenance.

Where the Appllcant has the respon31bﬂ1ty for paymg financial liabilities incurred

" while the ‘parties enj oyed together a h1ghe1' than average standard of living, the’ Court
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#may then cons1der tbere are spemal clrcumstances and exermse 1ts chscrenon 1:0 take that

- -standard of llvmg mto account,

A spemal case could also be made out Where the hable spouse has cons1derable¥

© means and it would not be wnfair for a greater share of these mea:ns to be ‘paid out in . . -

mamtenance

In conmdermg “ﬁnanmal and other respons1b111t1es” both, parnes ongomcrr

) _expenses are to be brought mto the balance These 1n partlcular will mclude liabilities

under higher purchase agreements moxtgage loans msurance and superannuatlon

In con51denng “oﬂ:ler circumstances” the- Court may have regard to educatlon or
training 2nd any mental or physwal disability. . '

In considering reasonable standard of 11vmg"’ the Court has to be aware that the
maintenance payer and dependants ordinarily re_sxd;ng w1th that person are enﬁtled to .
enjoy a reasonable standard of living. A reasonable standard of living is moﬁ'e fhan a
bare level of subsistence but is not to be equated -with the" etandard of living enjoyed .by
the parties while they were living together. | . -

In my most considered opinion the final dssessment of maintenance is 1ot 1o be on
strict arithmetieal_ basis. Nor should there be any“rule that as a starting point by which to
calculate the quantum of maintenaiace; the recipient should receive_ one fhjrd ef the
party s joint income. | - . ::.;- - L

Furthermore, I am in total agreement with Complamant s counsel that whﬂst

assessing maintepance it is high time. the Courts m Fiji mstead of .giving 11p service

- should give paramount consideration to the mterest and welfare of the chﬂd.

Fl_’]l has ratified the Convention on the ngbts of the Child (CRC) and as sueh
mere emphasis should now: be given by our Courts to implement those partlcular amcles
whilst dealing with any maintenance or divorce proceedings. o

The first o.f the article which comes into mind is Article 3.1 which reads: _

“I. Inall actions concerning children, whether undertaken -

by publzc or private social welﬁ.rre institutions, courts |

of law, admrmstratzve authorities or leg!slatwe bodzes



By
=

the best znieresrs of the child sha!l be a pnmar;v

canszdemtzon
"Seéohdly, Artie‘l'e 27.1and?2 whiéh viﬁuaﬂy says:

a “Ever;y child has the rtght to a standard of lrvmg
adequate far his or her phys;rcal mental spmtual moral
- and saczal development. Earents have the przmary -

X responszbzlzgz 10 ensure that the child has an adequate

o Szand&rd of lwmg
Lastbut not thé least Article 41 which says:

“Whenever standards set in applicable national and
international law relevani to the rights of the child ave
higher than t.hase in this Conventzon the h:gher

- standard shall aIways apply.”

‘When talking of standard of living, the Supreme Court of F131 in Blsun Da}:al V.

Surbha Watl [Acuon No 16 of 198 1] said:

“The principle to be Jollowed in cases of this find was
stated as follows in Kershaw v Kershaw [1964] 3 A.£E.R.

| 6365 at 637: _
“In cohezbitazz‘on a wife shares with her husband a standard.

of living approprzate 10 his income, or, if she also is earnin g o '
their _/omt mcomes If cohabitation is destroyed by the

wrongful act of rhe husband, the wife s maintenance should

be so assessed that her standard of living does not suffer

more than is inherent in the circumstances themselves of

separation. ”
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_ ‘With the best interest of the chlld concept in mmd I dare’ to add t0 the above
prmmple after the word “husband” as follows
_ “the wife’s and children’s Maiﬁteﬁ&nce_ should be so. "
' assessed that their standard of living does not suffer more
_than is inherent in the circumstances 'themselves of

separation.”

In the case before the Court the Complamant Molly Allce Murphy is 43 years
old, has a Masters Degree in Busmess Admunstranon and works for CAAF as a Public

‘Relations Ofﬁcer She earns $595 00 fortmghtly (Exhibit CE No. 1. In other Words she

" earns $1,190.00 monthly. -

She also pays $374. 00 per month bemg repayment for the MBA course she did.
This sum is deducted from her salary at source. ’I'he repayment would be completed by

January, 2003. _As such it could be said that she actually garns $1564 00 per month

($1 190 + $374)
‘The Defendant, Hugh N1cholas Petrie Ragg is 44 years old and is a professional
helicopter pﬂot Curren:tly he works for Pacific Crown Awauon at Nadi Aeron and |

teceives a monthly salary of $2 961.00 net.

They got married on 10/8/ 1985 and have two children. Both are boys.  The eldest
Ja;o:ue Denis Petne Ragg_ ls now 16 years old and attends Form 6 at Shri Vivekananda

College.

The younger David Gerald Petne Ragg is 5 years old and attends Nadi Airport

_Kmdy “He has been diagnosed to be suffenng from Attention Deficit Hlperacuwtv
~Disorder (ADHD) and which according to Complama.nt means that he has to be seen by
a speo1al1st for his speech development and also how he should be handled CE No.5 .

confirms this.
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After the Defenda.nt ha,d left the matnmomal home at Nasoso Nadl on 3014/200’)

, ; the Complamant was left Wlﬂl the responsfblhty of ma.mtarmng the two chrldren and' '
herself ' ' ' '

She gave evrderrce of the costs of runnmg the house and Iookmg after the' .
chrldren She had also prepared a record of the monthly expendlture CE No.6 refers.
I do not deemi fit to go mto the kmtty and gntty of each and every expendxture as_

: detaﬂed at CE No.6 and what came out in evidence but. wﬂI look at her ma_]or expenses

which are as follows _ s
Food S - - $600 per month

Housegirl _($5,0.00 per week) - - 200 per month
" Education ($573 00 per year) o 47 per'r'rmrrth'_
Pocket Money/Bus Fare (J arme) - 100 per month
B _Clothmg T e ) - 60 per month
- Utility bill ' - - 140 per month
Fuel —David . - - 60 per m_onth
Miscellaneous Eﬁpenses' ‘ - 50 per month
_ {(Movies/Presents) |
.. Medical Experrses (Jamige) - 30 per month
‘ Tl - - $1287 permonth

" The above expenses does not include what it costs to put a roof over the
chﬂdren s head. '

Complamant s EXpEnses were as follcws

) Food ‘ - '$200 per month
Utility . . .- 70 per month
“Car Mainteriante - . .- 30 per month
University Logn - _ o - 374 per-monrh‘ -

Miscellaneous Expenses (Books)
Total

130" per month
$804 per month

E———
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In order to puta roof over the ch;ldren E and her head she clanns that she has to
retain the matmnomal home which they cmrently hve in at Qanvﬂle Estate Nasoso
Nadi compnsed in Certlﬁcate of . Tltle No. 175 17 bemg Lot 19 on Deposxted Plan No |

. 4386asmCENo3

The matnmomal home is currently mortgaged to ANZ Bank and the mortgage |

' repayment she would now have to make to retam thls house is $1 851.00 per month plus

_ $65.00 per month for the house and fire i msurance ~ CE No.4 refers Bes1des this she
also has to pay the land rate. Unfortunately no ﬁgure has been given for this. '

. not prowde them with the basic necessity of their home. Hence her clanzn of $1,§OO:OO

i

Given all above the Complainant’s total expenditure adds up to $4,007.00 per
month. Her salary 1s $1564 00 per month- and she current]y receives an inferim |
maintenance ‘of $800.00 per month which totals to $2364 per month If this sum- of
$2,364 is' subtracted from $4,007.00 “than it comes to $1,643.00. In other words |

according to what she told in her evidence and on basis of the documentary evidence, in

| particular, C.E.6 which she produced in Court she would reqw.re further $1,643.00 per

month to adequately mmntam her two children and herself mcluswe of prowdmg a roof _

. over therr heads.

Therefore her ﬁnal SUbII]lSSlDIl that $800.00 a month maintenance she is
receiving cu:rently is not suﬂiclent to ma:zntam the children and most importantly it does
,
per month as maintenance payment for the two children and herself

Accordmg to the Dcfendant s eévidence he cun'ently temporanly res1des with }ns
cousin and pays $200 00 per month for food and lodging.

He also tendered to Court a “Projected Monthly Expenses Budget” Defence
Exhibit No.1 Wthh details his pro;ected monthly expenses as fo]lows

Food - $400

_Rent_ _ . 500

Photie . 60
 Electricity - 30 .
CWater - .o 10 =100000

:ﬂq- [
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£ Car FueI

Car Oil Changes x. 4(Synthetzc '

oil plus ﬁlter) $400 per year
Tyres (F actoxy Standa.rd)
($1 ,200.00 per year)

- Repairs Ayergge $500 per year

Cleaning Suppli_ss (Detergent,
Polish, etc.) $12(__) pe‘r".year
Regisu'atien/FimeSs 5000 cc.
$304 00 per year. |

' Thlrd Party $80 per year -
Pilot;s Licence Renewals |

A2 per year at $22.00)
Pﬂot’s Medical (Two per year
at'$130.00) ‘ |
Driver’s Licence Rénewal
Income Insurance Premium
(Av. § 155. 60 per month)

Clothing ($400 per year)

- Shoes (3300 per year)

| Entertamment

| TOTAL
Cﬁ_i,ldren’s Maintenance
($200.00 pef week)
GRAND TOTAL

. Net Incorne Per Month

Balapce

200,00

- 3333
1100.00
P 41:66
10.00
L2533
- 666 = 41698
3.67
. 2167
- 13.50. = 3884
- 20000 = 200.00
33.33
2500 = 5833
200000 - 200.00
- $1,914.15
866.67
$2,780.82
2961.00

518018
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--Complamant on Defendant leaving the matnmomal “home as she now has to prowde :

B 'DECISION L

CoE

seventeen (17) years of mamage the Defendant has deerded to qult

N evertheless 1t 18 hre choree and i as the adjucator ln the case has ’oeen burdened '

w:th the task of fl}nnff the rnamtenance for the Complmnant and the two c]:uldren
The Defendant has now ﬁled a dlvorce proceedmg Sl.llt in. the Court and, .in

‘ Court 8 view, the maintenance claim would have béen best dealt with together w1th the

dlvorce actron

However because of the irnmen'Se difﬁcuiﬁes now being' faced- by the ..

basically all the needs of the children and herself and above all she somehow in the
interim has to petam the Inatnmomal property to at least prov1de a roof over their heads I

" decided to deal wrth the. maintenance issue first on request of the Complainant’s Counsel.

As such any maintenance order that I would be making in the case would be
subject to both the Maintenance and Affiliation Act, Cap.52 and Matrimonial Causes Act,

-Cap. 51

_rnamtenance order T would be mak:mg in the case 1S bemg done w1th the matrimonial -

One further clanﬁeatron I would like to rnake at this Juncture is that whatever

‘property settlement in mind pertalmng to the leOl’CE: proceedmg

" To begin Wlﬂl, it is very clear from the evidence before the Court that. the parties
enj oyed to gether a reasonable hrgher than average standard of hvmg This I say was only
poss1b1e because both held good _]ObS with good salary in partrcular the Defendant In
the same token I would like to further add that this was the very reason why they were

able to build a substannal house at Qanville Estate, Nasoso Nadi and afford a monthiy
-~ mortgage repayment of $1, 85 L. OO plus $65. 00 for the household insurance. '

First and foremost I must say that 1t is rather sad to note that aﬁer almost.
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‘ Therefere this bemg the case than the Court is deem 1o take into consrderatron

: therr standard of hvmg before the break-up m assessmg the quantum of mmntenance o

payable to the complamant and the two chlldren in the case The case of Blsun Daval V.

. ‘Subha ‘Watl (supra) mtmg this prmcrple m the case of Kershaw v Kershaw (supra) also .

. says so. . . o _
) Aﬁer Iookmg at the expenses of the Complamant and in particular "her ethmt

CE 6 I would not say that it is too. extravagant However I must warn the complamant :

that in order to meet the cost of runmng the house and to provide a roof over the two ‘

buymg, her food and meat bllls and in the using of’ the utrlmes

By looking at the Defendant S, “PrOJected Monthly Expenses Budget” Defence‘

Exhibit No.1 I must say first and foremost that it is only a Proj jected budget only and as ' |

such cannot be taken as his actual expenses for the sake of assessing the quantum of

maintenance in the case.

" Secondly, it seems to have been humedly prepared with httle documentary

7 evidence to support it and just for the sake of showmg Defendant s possible expenses.
Thirdly, if one looks at it very closely and subject to his own ewdence n Cross
Exammatton few of the expenses claimed in it is not quite correct and rmsleadmg.
- T agam reiterate that I would not like to go into the knitty and gntty of each and
_every expense but would like to point tvto of his claims which is aﬁparently quite
deceiving. First is the claim of $200.00 per month for “Car Fuel”. Secondly $100.00 per
month ($1,200.00 per year) for the “Tyres ‘

In Cross Exammatlon he admxtted thit the company he works for provides him
with a vehicle with all expenses paid for inclusive of fuel costs and this is the vehicle that _

~ he normally uses. He also stated in Cross Examination that he need to retain his .

expeénsive car e'specially‘ for the use of His two children for access purposes. It is best

known to him how many times he did have access to the children during the last four and '

half months.

e

chlldren s head and herself she has to be more discreet i in her spendmg What I actually o
! mean here is that she has to make few sacnﬁces partlcularly, in the magazines etc., she 1s )



Further I am sure he does not buy tyres every yea:r It is common knowledge ‘
amongst vehxcle Owners that When a new set of tyres is bought 1o matter of how infenor
© quality, deﬁmte]y, t is mea.nt to Iast for more than a year or Lmless one uses hlS vehlcle'“

" _excessively. SR _
it Here 1n the case before me the Defendant had admltted in CE that he uses the

company vehlcle most of the ttmes SO where 1s the Justlﬁcatlon for claJmJng $100. 00 per _

- month ($1 200. 00 per year) for the ”Tyres

As to complamant s Counsel contention of Defendant spendmg $120 00 per year
on detergent pohsh etc. Ithmk it is best left t0.the cdnsmence of the Defendant
However as stated earher Defendant s expenses is a ‘projected: budget only.. The
truth is that at this point in time of dec:tdmg the maintenance claim his actual expenses are
$200 00 per month which he pays to his cousin for food and lodging plus some other
small nnsceﬂaneous expenses. - ‘
As-such, I am pretty sure as a caring father and person which he professes to be
-~ and in accordance with his own evidence that the best interest of his children be of
forerhost jmpertanee,' he is.currently in 2 position to fork out a bit more than:$800.00.
| month interim maintenance for the-two children, At the same token I am sure be would
like to a,ssmt his wife of almost seventeen (17) years by paymg her some maintenance -
until she sorts ot and re-orgamses her life a_nd that of the two children. '
~ So, at the end of the day the Complamant has been left to fend for herself and the
two chﬂdren espemally where one: “child has been diagnosed: to be" suffenng from
~ Attention Deﬁc1t Hyperactlwty Dlsorder (ADHD). | .
' 1 re1terate that the Defendant could or should pay more than $800 00 per month as
he has already. acknowledged in his emails to Chnstme Julie Jones that the Comptamant
- and his two chﬂdren wﬂl need more than $2, 000.00 per month to continue w1th their lives

© —Exhibit CE8.
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' Complamant and the Defendant pay a mamtenance of $1,600. 00 per month, that is,

Last but not the Ieast both the pafues have the capacrty to eam more. -
Complamant has now completed a MBA course and the Defendant has all the expenence

sklll and knowledge to fill in the vacant post of ChJef Pilot at Pac:ﬁc Crown Awanon - "
Fuxther the Complamant is also ehglble for a company house and it is my humble |

- view that she should be explormg ﬂ’}lS avenue as well
" Therefore, with all’ abova in mind and in pa:tmular the best mterests of the -

children and the Means Report which recommends that the current mamtenance be

mcreased to meet chlldren s standard of hvmg and loan repayment, I hereby in upholding

-{‘Compleunant s submlsszon order that the custody of the two chﬂdren be given to the

$150.00 each per week for the two children and $100.00 per week to the Complainant

with effect from today- until' 315"Januéry' 2003 and thereafter at the reduced rate’ of

$1,200. 00 per month, that i is, $125. 00 each per week for the two children and $50.00 per

week to the complainant. _
_ Ihave 'made this order beamlg in mind that the Complainant is cmrently paymg

$374 00 per month towards the cost of comple‘ﬂng her MBA course and which repayment

should be complete by January, 2003. .
Further that the children and the Complamanj: for the time bemg have a roof over

the]:r heads: -

his own and his expenses and conscience dictates that there should be a variation in the

* present maiyt-nance order than he is most welcome to knock the doors of my court. - -

Delivered today 19% September, 2002 in Open Court.

' C {D. Bajram] '

N mag;'strate

30 1- |

In passing, I would only like to say that if the Defendant moves out.in Tuture on '



