_ having conversation with Detettiva Senior Inspector of Folice

The accuae& ia chargad with the offenca of obtaining
chattel and. money: by, false pretences under section, 312(a)
of. tha FPenal Goéle. e P TICIS
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“The partieulars of offence in the charge reads as
follows:- TR el : TEC S ERTLA.

B IIEO a.lias EALTAN 570 ‘BUDHAT, on tne 19tk ao¥ of May, 1973
‘at Nafeay Labasa in the Northern Division, with intent to defraud
obtained from UDHD PRASAD s/o Bipat, a billy goat valued at
$16,00 ‘and $4.45e in‘monies, to the total value of :$20,45¢, by
ralaela' rrete that he will have the three sons namely

(1) PARAS RaM, (2) SAHA DEO; (3) PREM CHAND; and & brother

‘TAT RAM of the ‘Bald UDHO PRASAD 876 Bipat, who had been charged
with an offence of Grovious Harm from getting convicted by

.Banjamine Ba.a Dgo of Labaaa Police Station.

. i pyidénbe ‘for the: proaacution was given ‘by UDHD PRASAD (D
the Cotpléinint; NARAYAR NAICKER (P,W.2), PARAS BAM (P.V.3), L
JAL'RAM: (PiW.4), PREM CHAND (P.W.5); SAHA DRO (PiW.6); o
RUP_NARAYAN '(P.W.7); Constable' KRISHNA CHAND(P.W.8); cm..- BRIJ PRASAD
(P.w.a) anﬂ'-mspeetor Bw (pw.10)i: 7 o !

5 b

'.’Bha proseeution case ia that on 19th ﬁa;v. 1973 when
m (P.W.‘l) the camplainan’ 111 thia mtion was 4in the
Labasa Market ha waa net b;r thi ae used. At t]mt bins PV s
“three mons M (B3, m (2.4.6), PREM_cHAND (P.w.s)
and a biother ‘JAT RAR (P.W.4) were "Involved in an' assault oo
“duse "End were later' ‘eharged and brought beforé the Labasa '
'Magistrate B Court. ‘The' P.W.1 teatified:that at first his sons
were ]ﬂept in custody. foxr 5. or 6 Mdays and at that .time he said
“that o Thursdw He came tb I.ahasa ‘*ho ﬁnd. out’ ahout then. ‘
said that he had brought “whtn nin otig billy goat Por sell:tng and
the prics He mtea for' 1t Wms:$16,00. The goat was: unloaded
“on Fx-iday moming ‘He’ gaid “that 'he wanted to mell this to
enable- -him to engage aounsel for the case sgainst Ahls, aons.

+The. witness said:that while, he was at the Labasa. Ha:rket,

7 the accused whom . $he witness. had lmqwn for 4. ar 5 yea:ca eams
yto him and after greetinga wore exchanged. the. wi'l:ness told
«the. accused about the cass, The accused then said "you give
'me one billy goat and & bottle of 1iquor" and asked the witness
if he kmew Bas Deo,
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The witness said he hes a billy goat, but he has no wonsy., ‘
hereupon. NARAYAN NAICKER (r.w.z) vio wpa with P.Vsl gave
the accused $4.45,7 The -witness- sadd. that the accused told -
i to talm the goat to’ a 1emon trea at the ma.rke'b which the
PV ﬂid. The accuged said he will sPeak to InSpector

Bas bao. P.lvm said_that this"fook place: ab a‘baut 12 noon.
He said that from what the accuseé.-lsaid he. thought that ‘he
will put the matter befors “the inspector and 'falsity will
come outs! APter 3 .or 4 weeks the PuW.i went to =ocused's:
house and stayed overnight a.t his pla.oe.. i'he e.ccuaed. *‘Enld,._
P.W.1 then that *I. hwm aet mrything a:L‘L right and thare
wouldn'$. be any thing bigger.in, i‘t- . In cross-examination
the P.W.’t aaid that the accused maid “to him "you g:lve one
goat and I'11 get yau:r sons’ released. ‘ In re-axamlnation

he said that the accused aa.i.d $hat he will get the sons relea.aed
;at that time.
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M (P.sz) t‘es“bifie “nd to liow hi gave
the said sun of $4.45 to the accusad. Ho said '&hnt he had
¥moun the acc&aeﬂ. ror about 10 ysaz'a. e e R

. The. o‘l:her witnesses _M (P.w.':'). Jgr (P.W.tt-),
PRER mm (Pow.5) and _Agwg_ (P.w.s) testiﬁed that on

t1th Ma;r, 1973 they were charged for masault,- "PJW.3 said that :
thay engaged ¥r, Haqbool at first as their cmmSel and then ¢

Hr. R’ohli. He said tnat P.W.% 5 and 6 plaaded guilty to
ths ‘cHarge ahd thai: he was acquitted. iﬂhey sa:td %hat arger -

being chaz-ged th::ee of thew were p:tt in the cell for 5 daya B
"'(frnm 12/5/73 to 14th or 16th). o

' W (P w.7). a0, testiﬂed _‘haf:” on, 19/5/73

he say e’ af:cbsed audl P.w.1 f;ogether in I.abasa Harke‘t:. ‘.l‘ha o

witnesa aa:t.d‘that he was aelling moaters that aay. N

oy

Ai: the close of tha prosaeut:lon case ths acoused electad

,to malm an unawarn statement in. his defeme and. did-not. wiah

to eall any witnesges, !Dha aceused states as’ fallows:-

P iowydhs Prasad bas allsged’ ELY all falges I don"h
Sy Jmow anything :about this. + Neither I took the
oa’c or.moneya Apar!: i‘m this Imow notbing alse.

P P 'L}‘. )
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_isaue dn tha evidenee of I’.W.‘l $he complainant, his brother-in-.

3e ;
Wha‘& evi&ems is there agai.nst tha accuseds-» e

(a)

P.H.‘I has aﬁegad tha'[: o 19/5/73 1d gave
"abilly goat to- the ‘accugéd in the Labdisa Harke'l:
t-in the prepehics’ df NARATAN NAICKER (B.W.2).

5 ancl thb.t P.W.2 gave the accused $4.45. in mone:r.

o mr.z who ia tha brother—in«-law of the P.V.‘i
' has stated that he gave $4.45 fo ths adcused = . . |
Com ‘bahalf of tha P.W.i as hs’ diﬁ not’ hava a.mr o y
* moTaye’ i

Paras Ram (P.W.3), Jal Rog. (P.w. 4), Prem Chand

. (P.W.5) and Sshedes (P.W.6) have testified that = .
there was a ease against them in Hay, 1973 ‘and

- how i’c was finally ﬂisposed. . P

NOVE "Opl. Brij Prassd (P.w.g) evs.denc way 45 the
¢ty ‘pain $heregard to when the case eame beford. . 1
.~ .t the Court'end whén it was fihally disposed. R ‘
. B¢ knows ‘of the ‘vase as hé wai in charg“ ‘oi‘ '
r‘bhe pmsecution of the ease. o

'.’Insp, Benjamin Bas Do (mw.w) 12 the matn marely . 3
- ghated that he kmows the accused and that the o
aeeusa& ‘had no*l: appmached him n.n th:!,s eonnection, -

|,.‘,‘

(£ | net. C'onsta‘ble Krﬁma Ghand (P.w.a) speaks in the :
*.. mein of his interview with the accused in which Co i
¥' -the atcused answers are s mere denial of the .
C allegaticn and ma'bters pertaining thereto. .

law Narayan Naicker (P.W.Z) ami one, Shiu: N’arayan (P.W"T) A 1
ma.rket vendor. 'J.‘he P.w.a is not Bn. independent witness and” . 1 _
al‘!:hough P.V.7 14 one when one 1001:3 at their evidanca ami ' :
thaof‘ P.W.'i Une :Einﬂs 'L‘ha.t there are: ao man;y mterial diacrapanci.es I
ﬁhat one :ls left in, dou‘bt as 1:0 what actually happenaﬁ. on the day

of the alleged inci&ent. To put it Lore simply it is impossible

to say whem 'I:he truth liea. If I beliava P.W.‘i than I have

k

“tb rejec’c the testimony of eithe:r EX .2 or P.H.'T. If I accept

the testinony of: P2 then 'khere I ﬁ.na 'that in tha 1ight

af cer‘tain discrepa.ucies be‘hween ?.W.i's érvidence and . tha'b of

PiWi2ts widance and because of P.W.z‘s family relationship
with’ P.W.i hia evidem:a is h-ea‘_.:_rmm 'b:las and ons. that
hes o' be' ncted and reliad upo - il ngrea.t cautinn.- If I accept

BT ‘Eestimony then I aeﬁnitely ﬁave 0 rejeet P.W.Z"s
_testimony :Ln respec-!: of tus’ ma’cerinl p articulars. » Then again

P evidenice: differs i’ram #ha'b of P.FM in respect of the

- material particulses, Although I agme thai: them are . bmmﬂ |
o be, differences in the ev.l.dence of w:!.tnesses , eveinl after T

allowing for thaty I £ind “that in & case of this na'bure and.
in oriminal ‘epses there should not be any dnubts. The prosecut:lon
camnot rest on imere suspleion, " In | 8 ‘sriminel | case every gap

mst be £illed, ani as VISCOUNT SIMON said in' ;L'KHAN 1, ' PHACEY.
(1945) A.C. 304 &t 1.318 et seq.




. / L | | - ..4. ) .Y ' | ia'\“i-: ‘I ‘

"Par—fetched Yypothesis, unsupported by sy - - - . ‘ ;
. = gomblance of evidencq do not seem to me to advanca v .
.. the watter, If nothing is o be held to be proved " - :
U4 & Cowrt of law wheh it is conceivable that anothar ; :
= juneident of-which there is no evidence might reverse i
X "the ‘condlusion, then decisions of fact: based on - . ;
11 jhe edvewistintial evidende < such as. are frequently :
- » veached in eriminal cages, ox-in the Divorce couri; ) i

“would often have to bé ‘regarded as inadequately T

"""" " ¢atablisked; - In Wy view; the.right conclusion . ' . :
W depend.a on the evidence, and on nothing else._ S i

- Some of +the discrepancies in tha evidenve .ave as ..

e, cos et

Followd s e M T e w0 e

. P.W.i laid “I waa stanaing thsre $hen' Baba Bad Des ;
" ga4d How are you what are you.doing here? I maid. - |
TR I an’ in ﬂfﬁctﬂty. I 5&1{1 I, an in tmubletfvto‘w !
Thep accused said "if it is ‘the truth, o :
"Tsaid “this is the truth,” ' Then he said “you ‘
i -+nglvé me a billy poat and & bottle of liguor® amd
: .. ... . esked me if I luiew Bas Deo,I said I do mot Xmows - % L
N P 1'maid I hive got billy goat but I haven't gob . o
sai 4--moneyy:. Another man Narayan was listening to us .. C

_he’ Jras beside me. Then 46 not kmow why Narayan -
gave $4!45 to Bahthe8c°used'-ioonoc-n-qoocnl"- T

% P,“og ﬂa:l.d r......Udho 'ﬁﬁmmmm

w2 xal sa.id;

£ -
"."."’!f"?‘ll r

- But P.W.2'a version of what Gonversation ook : ‘
place aiffers from that of P.W.i, This is what P.W:2 said oo
took -place., "Vhen Kallan ceme Udho said "Eam Ren” and. .

then Kallan said "What happenéd" Udho said "oné mon had =
agsailted and two sons and brother got in froubla. Tor, nothing
Then Kallan sadd "Boy, there is nothing to worzry ‘ahout, Then
Udho Said "uiat is the way out.” Kallan said "it will just
cost. one bottle:liguor and one goat."  Then Udho agreed to give
goat and aboui: liquor he said where am I going: to get liquor
take money.'" Udho said how much will it cost,::Kallen said one -
bottle .run will cost $2,45 —— no $4,45. At that time Tdho
didn't haye money 56 I gave Kallsn money $4.45 from my poclcet.
Eallau eaid. "inapect:or is in my hand end IV11 set it up." ,

!et another version of the, alleged conwmat:lnn.
hetwaen P.IM and the a.acused is gi'mn by PuWoT. nho Baid
'az i‘ollows: ”I heard conversation betwesn them Udho said "I
&m in great trmlble" He asked "What happsned-" Then he said
"all my sons are in the vell", Bas Deo Baid you give ne
Long; bi.lly goat ami .one bottle ' uor. - They spoke for N
q_uite sometine, Udho said I havva' biliy goat but no mone;r for
liquor. Then Naic]:er gaid I'11 give money.. Naicker gave $4.45....
‘Ehen JBaa Deo took goat away.......Bas Deo said he is going to
have the sons released, I didn™; hear anything else.

7 These 'i:hree versions fail to: establish a cage of oblaining
goods’ and.‘money by false pretences, Apart from the conversation
referred to abovevtl;e time at iqhich"thé -‘glie_éed eonversatlon
took place differ so much from witness to witness that this
again throws doubts in ny mind as to whether the alleged
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canyersgtignlaid, actua_lly talne place, PuWel gaid he wos in
o _the. mavket 73111 about 12 to 1.otplock and. ssid that he conversed
¢ .. . with the accused for abont half ny Bour and that he met him
o at _g_g}gm,_. Whereas P,¥.2 sai& that he was with P.W.1
o :f‘rom 11.00&.11:. o 1.30p.m, and 'bha,t the &ccuse:i csme there
after 11_&93,3‘ Vhéreas P.W.7 said that ‘!:here was "negotiation
~ botween Udho and ‘sccused same day between nd 2 e
These are very material dii.’ferences ag to time The witnesses
. are Harkat Vendors and they shmxld have a Very good Jdea of
'._time wh,ether they have & watch with them or not.

It is also a matter of comme;n‘:: “that had P.W.1 Leen
‘ __eomemé&. about the allegations ﬁhich he is meking he should
- j,have reported the matter to Police 1ong ago, The incidoent
is alleged to have ta.ken place in Moy, 1973 and Comstable
_ . Erishna L‘ha.rm did not eommence investigation until Oetober. 19734
K o ’Af*.-er May, 1973 the P.W.i had stayed overnight' with the accused
.- " eud they appesr to be on friendly terns and P.W.i has even gone-
' o . "*ho the extent of saying that the aecuaeﬁ is related to himg y
- 1f the P.W1 did give him o goat it could ponsibly be becamse . . .
 of nis :Eriendshlp with him or for any other good motive, Many \ i
posaibilities ‘are open in this regarde Inapaetor Bas Deo said i
on ‘information xeceived tlie aecusea. Wus chavped, .Who informed |
1s not before the Court. P.W. 4id not complaing nonme of the n
L . other wiinesses sa.:.d they camplamed. ‘Fons of the prosecution
fj o ’;witneases seemed o be coneerned about the alleged incident. 5

For the reasons given hereabove on the evidetce as a ' b
whole 1 am left in grave doubts as to the guilt of the accused. "
The benefit.of doubt has to be resolved in favour of the

. accuﬂed. : |

. The accused is therefore found not guilty of the
offénce_aq charged and be is acqui’cted.of the charge,

e (9, Pathik)
12/1/14 Hapistrate



