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. BA§ PEX! alias KAI.LAH ~lo. lludhai 

JUDGMEN'f ·• ·. 

,. ,•·F· ... The ace.used is charged with. the ortence of. obtaµung 
chat.te.l .. and.money· by false pretences under section. ;S42(a) . •, . - '' ' .... 

follows,_. ' ' · 

'w•··riEi> '~11a: mLAN'J/o ·-t· ~ii.'the htii a,& oi May; 1!it,~ 
at Nasea;' Labaaa in the Northern Division, with intent to defraud 
obtained from UDHO PRASAD s/o Bipat, a billy goat valued at 
$16.oo ·anc1 $4.45it.ili'inoriies,i to ·the total value of 1$20,450, by 
,falsel;r... prate~ . that. he will have . the. three sons . namely 
. ( 1) PARAS RAM, (2) SAHA DID, (3) PREM CHAND.,. and a brother 
\TAI' RAM bf the said UDHO PRASAD a/ o Bi pat; who had been charged 
with an ortence of Grevious Harm from getting convicted by 
hav:lllg ·coii.ve'rsation with Detective Senior Inepectcn: of Police 

._!len.Jamine Bas D<oo of Labasa Police Station. j 
· . .C•··Evidllilce'for the· prosecution was given by 1lDIIO PRASAD (P~11i.1J,· l 

the Compla:lnant, 1'1Al!AYA!I NAIOKER (P,w.2), PARAS RA!! (P.w.3), ,.,,,, .. , .. , •' 

JAI'RAM •(P;W,4)~ PREM Cl!AND (P.W,5); SAHA DJOCl (P.W,6); 
RUP 1'/ARAYAlf'.(P,w.7); Constable XRIS!!NA'C!TAlm(P:w.a)J CPL. BRIJ PRA§AD. 

''(P.w.9) 'and Inspector BEl'IJAMl'.l'IE BA§ pm {P.w.10). · 

·.The l)l'OSecution case is that on 19th May, 197J when 
UD!lO PRAS!iii (~.W~1) 'tha ~om~lairiJ~ii k. this ruit:ioJ,;.:,; in the 

'i.ab<!Sa l!lll'ket he walmet bi tliJ ac~lisecl. A{ that Hme P.lf,1 's 
't1:ire.,·~~nJ f11RAB w (P.w.-,j; sw :noo {P;v.i;); PREM CIIA1lD (P.w.5) 
and a bi'other•iAI!W! (P.w,4) were··1nvolved in an assault·.·• 

'ca,ie'liJid···were·later'<iliargetl.. and brought before thoi Labaaa · · 

Magistrate's Court~<·•·The' P.W.1 testified'.that at first his sons 

were kept: in oustodJ" for 5,o" .. 6 ,days ;and at that time he said 
. that oti. 'lhu:r~dq;lle ciaruF1:b r,;.basa 'to find out about them. Ile 

said t~~i: 'i,; "had bfuushfrlih hi1i J~ billy goafi for si:u:t,,g and 
the pric~ ii.iwanteil: for•:tfi,•iiasr$t6.oo. The goat""" unloaded 

·on Friday inorni?ig,· Jre liaid 'th!f.t•,he wanted to sell this to 
enable··llim to engage .. counsel for.the.case against.his. llOnso 

. . ..... . ' . . ... , : ' ·.. . \·,,· ... ;._,_- ,, .. 

,The.witness. said,that .while,he was.at the Labasa .. Market, 
· - ·.· · - ·. · • • · ..... ,. -· , ••. · · ,. .' - ,•.: 1,, .... · ,·.,, ··nr 
: the accused whom .. the. witness,had lmown.,for. 4 .or 5 years cams . ' , .... " ,, . ··•' ;' 

·, to him arid· afte,;- greetings ,.were exchanged ... the .. witness· told 
. the,. accused about the case. The accu~ed th~ said •you give 
me one billy goat and a bottle of liquor• and asked the witness· 
if he knew Baa Deo. 
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The witness said he has a billy g\)Bt;, but • he has "" l1lfJ'MY. 

lihereupon NARAYAN lfAI@JR (P,W,2).vho 1<aS with P.w,1 gave 
the accuiied $4~45o ,,. The ld.tn:~a 'said ~t the accused told 

him to take the khat to' a lemon ti.-ee' at he mar~t Mtlch the 
•' -. .. :.:•. ', . , . ··,·. ',(, '•\•', ;.,:•·. ,,-: .... i ... :·· .,·-;. :. 

P. W. f did, '!'he accused said he will speak to Inspector 

Bas ileo~. ·' P. w:.1 siiid that th!s' l:ook place . at aboui 12 :noon. 
~ said. that f:rc,m'.;,.i:;~t t;;,; ac~;;_,,ed ~ill h: tho~t' that he 
tlill ~ the matter before the inspector and 'fal.Sity will 

come out._l Afte:i,. 3, or 4 welis .. the. P.W, 1 :-t to ancused'a · 
house ,,,;d stqed o~rnfi;ht at hi,/ place, The a ccuel'<\ told 
P.W,1 then that,;:r have ~t·GTI>~ all tight .;,,a tllere 

wouldn1t,l?e any t~ ,bigeyr,1n,it.•: In, c:,,~s-eXf!mi?aHon 
the P.W.t said. tktthe accusJ.:~~ift~-h11n •:rou ~.,; .;,.e 
goat and. 1•11 get ·;ro,;,, ~oxis· i-eie,\i;e,i/' in re.:.ex~Hon. 

"'" .•.' .-',!; ?!:";• ? ., . ·-/ : .',, :· · 1,'1•" i' > ,, ., · . _. '. •:- -, .·, 
he said that the accuse~ said that he will get 1:lle sons released 

· at: t~t{~e~ :,.;; 1 ._., _; ••. • :;l! . ,1 • • f•.;_r . -,},:· . 

. . .. ' NARAYAl{lfAICXElt (P~w12?,t~s~~fi~d a11 ~~ 1161!"~ ~ave,., .. 
the said sum. of $4,4-5 to the aocrus~ci. He said 'that he had ' 

known t~ aoadliea tor about '10 19.~s-. , , , ' .,, ' 
.... - .. . . . ··'·:. ·.,.,·',-" .. ," , .. '" . 

').'he other.idtneiiaes POO RAM (P.w;,); JAI'Jliu.t (P~W.4), 
PREM mlA,!lD (i.w~~) ~ swim:o '(i,w.i;f'te~tified tim~ on . 
11th Ma;f} 1913 they were char)i;,li for aSfiaulti ., P~W,3 sill that 
they eng~ed ,r,,, Msqbool at fi~t·as their oOllllsei al'ld then ,· ",,.,..,_·" 
rte; Kohli• )r~ ~aid that P. w;4~ 5 .ind. 6 pl.eo.dec1 gu1it1 to 
the c,furge ~- that lie was ''acqu:i.t-i:et1.i ruf said -ii,;.t after 
i;;~ cha:l.'ged t~~ , of them were i?itt in the ceh to~ 5 days · 
'(:i'2"0~t2/5/7j to 14th or 16th)/''.,,.'.,.'._: .. <'::". .,,,,JJ 

f'\\~ -~\·1.:·~ :)·: _:,.,,. :· ,,:,, '_ · ·-... _;_;_, -,·'1· :,: -Vi:7."\\ .. ., .. ·?./ ''·:!'.',":'·•·,'•-". -·,; 

·.. ;,,, Rlll!lfilll@. ~P.w;7) als,o te~tf~~d,Jllat ,on.19(5/73 ... ·.· .. , .. 
he iiati: the """""..a am1 P.w.1 togeth81" 1n i:.aballa l'furket. Ti.ii 
::,.~- .. · - .'1° :'-.;·.- ':'." .. \. ':-'.-'." ., "'. . , ,. , . , .-. l. •. ·\': : - ·: .-_ "•. , ·. 1. ..!" .• ''\,., ·. 

witness said' that .he was selling_ :rqosters that day.· ... 
)';;.,.' ·-'::: • ·,: -~_'. ,,.., .. :,,:· ,•.;,.-.... -,,-1: ·,;,__ . ",'- ,, .. ·~' ·'· 

. , , : . ,At .t~ close Qf 'the proseouUo:it case· tJu; oooused elected 

. to make ~ unswom sta~~t in .. his· r)efence and. did not wish · 

to ea]+ .~ lritnes11es. · ~ acc;us~ 11tat,m 118 follomp- : , · 

; ••Udbt:i°Prtisaa has alleged. iii'aii fal,l!e. I d<iiit't': 
1-. Cc,•, know_ rm.yt~:about this. ,/.JJeitl?,e:1.'. I too~ .the ;:.:• : 

,g~":t ,ll~:';)IIOJI~•, ,A~ ~"' ,thi,s_'know' no~~ ds1>;• 
' . ..,,.,,-·, .;. : ··-; ' ,f' •.... .. ·. ,,,. '··: -_·-·:,'.•'.-:"''.':!' . ' .:· ,:. .,, ' ''' ... "\. -, . 

'· ..... ~ burden o:t proof .of. guilt ;lies upon the pmseoution · 
and it i; Z:,,t : for the ac~u"'!d 1:o ;;~~ , J..; i,;,;;;~enc!'~ { :; i ' 

' Cln the evidence before ,i,e): rt~ tl)at;tM',pro,;~t;!.~ 
has not.· discharged • that : burdei:-'J'A:t~er rei#e;ri;l,l:ig 'the' i ~dance 
I am' left 'b. grave doubts rui to the guilt ~f' 'the scc/il~~~r 
fhe'pi'osecutioii. ni.usl: prove' their case'·:h~nd a:H·:rekl.iiiible 
dOU'bt! -.~-:_;.-: 'i·; ._: , __ ._,. . . : >-\\H. 

l , 
i_ (1. 

. ···-~ '\ 



· WMt evilience is there against 'the ·:.Ccusea:.., . 
·; :':· :,_ •• '. ,.,_' ·, '. ' •• • • • .l -~ -- ,·: ' . '' :- ·_ ' '- ' ' ' •• :· .,, 

. , (~) P. W .1 has alieg.a :ths'.t oii 1 g/5/p he' gave S' 
a Mll;r goat 'to ths acciiisea: iii ,the Lab!Uia Market 
in ths pre13eiice.: Of, NARAYAN N>TP9IB (p.w.2). .. 
and that P.W.2 ·gave the accused $4.45.in money • 

(f) 

. . • . • . ..... , .. : ' . ~·· ..• ,._ ·,·.· (:;,)>,• ~·-· --. ,: :,,,:,·,. ,_. • • . • 
' . ' ", ·"· ·:,. '' '.·'. ~,· .,,:, :·, .,, .. 

P,W,2-.who is the brot!ie:r(.:ln-"lav'o:f' tl:ie P.W.1 
hill! sfated. that he gave $4:45 to ti:ia accused 
on: bel:ialf o:f' the' P.W,1 as he did not 'ha~ .,my , 

-•.,.. ,. 

Paras l!alll (P.W~3), J"ai Jhiin,(P,W. 4), Prem Chand 
'· (P,W,5) and Sahadeo (P.W.6)~have testified. that 
. the:re ·was a case against them in May, 1 973 and 

how 'it was finall,y, disposed~ . . . . .· .. 
. . •. ' .• -c., 

' ;·_ ·: :, ' :: _:' . ·; . ' . ~ ' ' ·:: ; · . ,' '"' ' :.,._ ''. : ', :, . ' .. 
Cpl.; Bri;l Prasad (P;w;9) · eviiience'was 'in ·the' 
· ma:i.n in· rega:l!'d to wen too casa cBlllli · '6e:f'or8 , 

.. the Court and' ..hen .it was t:i.Mlly .di~posed, 
He kni:nfS O:f' tl:ie 1ciise as ,.hi. wail 1ri charg$ of 
the prosecution of the, case. . .. ' ' ' . ;;_,_:: .. 

<'lnsii, Beajandn lm!I'.. Deo (P.W.10) bi tlie ll1idn merely 
.. , stated that he laiol!is the 'accuse,!: and that the 
' accused had 1iof: approached him ii!. this corinection; 

, Det, Constable Krilllla Chand. (P,W,8), speaks in the 
. · lllBin Of his interview w:i.th the a caused in which 

· the accused answers ere a mere denial of the , 
.' allegation and matter!!'. pertaining thereto, · · . . . ' . ' 

.;,•-.; ,;-., 
Th~ o~ .. ev1dence the .Court is l~f't with'.t6 d.ec;ide the 

.-·, ··•·· _,: ,;_.', . ".·:-"·, ·:., . , . , ,· , • /.''. •,t ... ,f, .. I ,. • 

issua on the evidence of P,W.1 ,the oompla:lrulnt, .his brothe~in-

1ai N~"1';"1 llai~J.er (P.w,2i ~ one ,sW.u Narayan (P.ir,7) .a. 
market vendor~ The P.W.2 is,,not ;.;, :lndepend~nt wit,;,,ss .and 
' ., ...... •,. . ' . ,',. ' ' ' 

alth(jligh P.w.1:1s one liheil one .looks at i;Ji,,h)~i:i,;i, and,, . . ' ' . . ·-.· ' .. .,_ . ,,. . . 

tli,,.t 'of .. li.wSone finds ,that .there are,so IJlall,T mater:lal discrepancies 
. ·:<(;:,, ,_., .•. ··>' ' -·. ,·. -. ,· .. /' .. , ,' . : " : . - ,: ,;-,-,,,, ' ,' 
that one is lef't in doubt as to vhat l!Ctually happened. on the day 

of tlie 'ari"!ied bcident//To })lit it ~~,;;. simply it 'j_B imp6ssible 
, .... ,., _,J,•,,. ··: ' .. · .. •, . ' ' ' ', ' . '. . 

to liey where the truth lies, If I beiieve, P. !1.1 then .:t have 
tci rej~oii the' test!moey ~r either P:w.{~:; P,{7~ 'If I accept 
the' te11timon;y of p~ w.2 then 'there :f i~. tlult in the light .. ,. 
<>:f' certain discMp;;;,c,ioo bef~e~ P.w:l~s ~d~nce and th~t of 
P.w.2•s evidence d becausi ·~t P,w.2,ls family relationship , 

with P~w.-,t his e':-~en:~ .!~ .. ~H, ~.; ~.,..~~ and ~ne>ht: 
has to· be· acted and relied upoil,· with .great caut:l.o'n. · If I accept 

" '·., • .. - . _' , ·.I•:,., .•, .. •.,_, :•.,·_- .•,:,, '·. •, • .. ' -', /_ ', ', _, .... -., ., 

P.w.1•,s tijstimo,v then I'definite4,,have to rejeot P.W.2;11 .·, .· 
te~t:!Jn<iii;v- in resp..;;t o:r tlie JIUitei-iril. ;ar1:1.cui81'8~ ··. 'i'hen egahl. ' 
P,w.1•s:e.Ji!ruici.•cil:f'ie'!'B :t.ro,;; tiiat 'cit tt1 in respect of the 
mate:d.ai particuiarfi. Alth~ugft ~e th~t there are bound 
,to. "11e. d1fferenoes, 1n the. evilleru>e 'of witliesseii, even af't~r 
allowing :f'or that, I. :f'ind that, in a case of this ~ture ml . 
in,oriminal 'cases. the.re should not lie e:II/J' doubti,;' .!Jilie'pi'~~ec~tion 
cannot rest on mere suspicion~· In ,'a criminal case' eve:ey 6,p 
must be filled, iln<'I as VISCOUNT SI!ION said in' HICEMAir jr,' PEACE! 
(1945) A.Cl. 304 &t p.318 et seq. 

.! 
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.'•:·' "l'ar-i'etched· hypothesis, uiisupported by aey 
, ·: · ., semblallce oi' eVidence do not .seem to me to advance 

. the 111atter~ If nothi:ng is to be h<>ld to be proved 
• in a Court ot law .when it is conceivable that. another 

c,:. inc~<lent of.,whi~h there i~. no .e.vl-dence. mi~t,reverse 
the condlusion; then decisions of fact· based on · " . 

!: ·,n :the circumstantial'eVide,.;e,. sw:h as-.are frequentq 
, t> ,, :i:-eached .in criminal cases,, or in the Divorce Court . 
. · liould often have to ·1,e ·regarded ,i,s inadequately ·.· ·: '· 

''established;.•···rn my· view,' the.,right conclusion-,,'.·. 
: depell<UI_ on.,the.,eVidence, _and on noth:!,rii. eia<i;• 

' '·-. . '' . ,. -
· Some of the"discreponcies :l.n the evideme ,areas , 

followsi;:." "·'"' ',;, ,: ' 

P, w .t said •:t ',.,,~ starii~ thi,:re t~ Baba Bail i,.., 
·; ila:l.d lrow- are' 10ii: what· ,u,e :vcu doilig here? :-J said 

t ·,· ·, , I am; in difficillty-•· ,.I,.said,Iiam.in.trouble•••••• 

.·'. ·"··· ., . Then accmsed said •ti ii:' is the truth• o,k•" ·. : 
,,, ··:r·sl,J.4•.•this is the truth,",· Then he· aa.id •;you 
,. , ,: give me a bill¥ goat and a .bottl/> ,or. liqU<>r" and . 

. . . . _asked me ir t knew Bas Deo ,I said I do no 1: know~ · 
'·: , .. t·'sa1,f ·•I have got bill¥ goat .but ,I haven•.t got : 

~ .. 1,,,money-.·,.., Another man Nax-ayan )r,1s .Ust~ning .. to _tu1· .. ••• 
' ... lie 1mS beside me~ !!'lien do not ioiow wliy Narayan ... 
· 1··1· ga.V'8· $4~4~;-'-to Bal:e.the accused .. ·• .......... ·;; .••• .-· •• ". 

,,: P,~!
11
said •_:.;; •• ~ciho s~d ·.Rail! Rlllll fo'hini •• ·····. 

Xal said,· ·· . . ., . , · , .... 

. '''."'. ,, , 'But P.W,2 1s vemiion'or lihat donveraation tJok 
piace differs trom·that of P.W,1. This is what P.W,2 liaid 
took :Place. 1 "Wh,en)l'.allan came. Udhc> said •Ram R,un". aild 
then Kallen said "What ·happened" Udho said• •onii• aon had -" 
assaulted· and. t,10 sons and brother got in troubla .. .f'~r,nothing." 
Theii}tallan, s!'id "¥a.,, there.is nothillg to wony'about. Then 
Udha said "lijji,.t is the 'liay out.• . Xallan said •it will' just 
cost one bottle :liquor aild one_ goat.• i'ben Udho: sgreed to give 
goat and about liquor he said where.am I goingto gst liquor 
tske·'monet.1 ''Udho aaid hi>W much will it cost.r,-K,µJ.ail. said one 
bottle .run will cost $2,45. - no $4.45. 4t that time Udho · 
didn't.have money so l: g:ive ~J.larl.money- $4~45 i'roin zjr pocket. 
Xalliaf said "inBpeotor is in my hand and I'll set it up.• 

'Tet another :version of the. alleged conversatiOn, 
' ''·' ' ' . . ' ' ; '. 

beheeil P,W,1 and the ~ocused ie give;,, by P.w/r im..o i.aid 
, . ' ' ' ' '• ' . ' ', -·' . . . , .. ' . 

as i'ollowsi •I heard conversation between .them Udho said "I .. • . ' . . ... . ' ' '... . ,., ' 

am in great trouble~ He asked "What happened,• , Then hs said 
"'' • ,' •• , I ' : • , ' • ,,' • > , ; • •· ,: • ', "' , ,', 

"all "lY.sons are _in, the cell~ .•. ~ Deo said •;you give me 
. . ' ' .. ,. . . . . ,., , ' . 

·:one,,~pi,_goat and.one bottle,.~(fi.'1\l°f.'.•" . They sp<>ke tor 

quita sometime, Udho said I have bil:cy goat but no money for - -·~ .· .. ' ' . . ' ' , . 
liquor, , , Then Naioker said I'll giv'! .money. Naicker gave $4,45 •• ,. 

then Jlas Deo took goat awa;y ....... Bas .. Deo said hf! is goilig to .. •· . ' . ' . ' - .. ' . '' . 

have .. t~ sons released, I didn't .hear scything else, . ' ' . . ' : ' . . . 

·. These- three versions fail t9 · est'ablish a case of obtaining 

goods :and money by. false prete.nc·es• Apart from 'the converaation 

referred to abow.the .time at whicli.th~ alleged,convereation 

took place differ so much· from witness· to witness that this 

again th.rows doubts in my mind ·as to .whether the alleged 



,· 
I 

con\reniati<:>n did actually talm place. P,W.1. said he was in 
' . ' ' . ' . . 

the market "till about 12 to 1 .o'clock and. said that he conversed ' . ' ' . ' .... . . . 

with the accused. i'or about halt a hour and. ,that he met him 
' ' ' ' ' ' ' 1'l ' 

at 12 o1glgck;. Whereas P,W.2 said that he was with P.W.1 

· i"rOlil 11 .ooa~m~ t~ 1.30p,m. and that the accused caine the:re 

. attar 11.'30a.m,, . '0Mreas P.w.7 said that there was "negotiation 

between Udho a:iid ~caused same day- be~ween f and 2 .oop,,11.b... 
These ar& very material dii':ferenoes as to time, The witnesses 

· a.rs Miu:ket Vendors d they should have a: wry sood :'<.dea 01' 

·. time whether they have a we.tell with them ~r not • 

. . lt .is also. a matter ot comment that had P. W .1 been 
.concerned 'about .the. allegations which he is 111/lJdng he should 

.have reported the matter-to Police long ago. The indidont 

is alleged to have taken place in ?,!ey', 1975 and Constable 

Krishna..~ did not commence :ilivestigation until October, 1973.: 

After May, 1973 the P,W.1 had sttcy'ed overnight'with the accused 

~ they appear to be on friendly terms and. l' • W, i has eVei1 gone · 

· to the extent of saying that the accused is Nlated to hilll~ 

·• .· It the P.WH did give him.~ goat it couM !)Oasibl;r be 'because 

of bis :l.'rienil.$hip with him or i'or any other good 111Dtiv,,- Ma:ny 

;pc>asi'bilities are open, in this regard. · lnspector Bas Deo said 

. on· in£ormation ~~e:ived the accused. = charge/I.. .. Who in£ormeli. 
is ~t before· the. Court. P.·w.1 did not. complain; none oi' tbe 

1>ther witnesses said they complained. · l'fone ot the prosecution 
. . ' . ' ' 

witnesaes.seemed.to 'be concerned· about the alleged incident; 

For the reasons given hereabove on the evidence as a 

whole I a.ti. left in grave doubts as to the guilt 01' the accused. 
The benefit of doubt has to be resolved in i'avour of' the 

accused • 

.. The. accused is therefore i'ound not guilty 01' the 

offence as charged and. he is aoquitted 01' the charge. 

(n. Pathik) 
&Dstmte 


