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A THE NA'nONAL BANK OF NEW ZEALAND LIMITED 

v. 

PAUL FREEMAN 

B [SUPREME COURT-Kermode, J. 5 May, 1981] 

Civil Jurisdiction 

C D. J. WiUiams for the Plaintiff 
H. lAteeffor the Defendant 
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Foreign judgment not registrable in Fiji against a resident of Fiji unless defendant 
submined to Foreign country or at time a resided or carried on business in the Foreign 
country. 

A foreign Judgment might not he registered in Fiji against a resident of Fiji 
unles~ the iud!!ment dehtor had submitted or agreed 10 submit to the Foreign coun 
or at the tfme the plaintiff commenced action in the Foreign Coun the j~dgment 
debtor carried on husiness or ordinarily resided in the Foreign country. 

Application to ~et aside registration ofajudgment of the Supreme Coun of New 
Zealand for the ~um of (Fiji) $11.622.01 dated 3 March. 1980 in favour of the 
plaintiff. 

The application was made pursuant to the Reciprocal Enforcement of Judgments Rules. 
The Supreme Court can set aside a judgment so registered on grounds set out in Reciprocal 
Enforcement of Judgment Art Cap. 24 (the Act\. 

The applicant sought to set aside the registration . 

The on 1y gmu nd of "a ny su hsta ncc" as the trial Judge found was set oul in defen
dant"s afiida\'il paragraph :2 thus-

"I have lived and worked in Fiji since 1978 and since then have nOl returned to 
Nev.' Zealand at all. I have not carried on an\' hu~iness in New Zealand for the 
last.3 ycars and am not ordinarily a resident o'fthat country. 1 did not voluntarily 
appea ror otherv.;ise suhmit or agree to suhmit to thcjurisdiction of the Supremc 
Coun of l\ew Zealand:' 

Section 3(:2) of the Act pro\,ides-

"No judgment shall he ordered to he registered under this sec'tion if-

(a) .... ... . 

(h) the judgment dehtor heing a person who was neither carrying on husiness 
nor ordina rily resident \\;thi n the ju risdiction of the origi na I cou n did nOI 
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voluntarily appear or otherwise suhmit or agree to suhmitlO the jurisdictIOn 
of that cOurL ....... .. 

An affidavit filed on behalf of the plaintiff did not refer to the defendanfs 
affidaYit-i.e. the paragraph 2 above quoted was not challenged. The affidavit in 
paragraph 12 stated-

"That 1 believe that in the light of the foregoi ng, pa rticularly ha\'in~ rega rd to the 
fact that the Judgment Dehtor is a New Zealand National and resided in New 
Zealand at all material times when dealing v.~th th e Bank. and 'whose transac
tions with the Bank were wholel" conducted \vithin the internal Bankin~ 
System of l\cw Zealand. that it is ~ecessarily implici t that th e Plaint iff Com .... 
pany and the Judgment Dehtor as a customer contemplated thm any litigation 
arising out of the dealings of the Plaintiff Company as Banker and the Judg
ment Dehtor as customer would he litigated and dealt v.~th in the New 
Zealand Couns:' 

Dicta quoted from Sirdar Gurdyal Singh 1". The Rajah ofFaridkore (1894) AC. 670 
suggested that "a plaintiff must sue in the court to which the defendant is subject at 
the time of the suit. ... 

1 n the same case, a passage follov.~ng that quoted stated-

"Territorial jurisdiction attaches ........ upon all persons either permanently or 
temporarily resident within a territory while they are within it: but it does not 
follow them afterthey have withdrawn from it. and when they are ... ... .. i n another 
independent country:' 

Further dicta indicated that, in circumstances they referred to. a decree pro
nounced in absentem hy a foreign court to the jurisdiction of which the defendant 
had not in any way suhmitted himself. is hy international law. a nullity. 

The Fiji Reciprocal Enforcement of Judgments Act. however. ena bled a pIa inti ff 
who had ohtained a judgment in a superior court in I\ew Zeala nd to register it as a 
judgment of the Supreme Court if it complied with the legi slation . 

H(>/d' Facts disclosed hy affidavit evidence filed on hehal f of the pIa inti ff did not 
esta hli sh that \\'hile resident in Fiji defendil 111 he had suhmitted himsel f or agreed 10 
suhmit to the I\ew Zealand Court. 
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The description of the defendant in the New Zealand judgment made it clear G 
that at the time of the writ tholl!!h he was former1,· of Auckland he was then "of 
Suva . Fiji". - . 

On the evidence atthe time the plaintiff commenced action in New Zea land. the 
defendant was "neither earT"\'in!! on husiness nor ordinarily resident v.;thin the 
jurisdiction- of the New Zeal~nd-Court. the judgment should not have heen regis 
tered in Fiji. H 
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A 
The registration of the judgement was set aside. 

Case referred to: 
Sirdar Gurdyal Singh v. The Rajah of Faridkote (1894) A.C. 670. 

KERMODE,J. 

B Decision 

On the 5th of August, 1980, this Court ordered that the judgment dated the 3rc 
March, 1980, of the Supreme Court of New Zealand whereby it was adjudged tha1 
the above named plaintiff do recoveragainstthe above named defendant the sum of 
$NZI4,417.44 (equivalent to Fiji $11,622.01) be registered as a judgment of the Sup
reme Court of Fiji pursuant to the provisions of the Reciprocal Enforcement of 

C Judgments Act Cap. 24. 

Notice to the defendant of registration oftbis New Zealand judgement in the Supreme 
Court of Fiji. was served on bim on the 26th August 1980. 

Pursuant to Rule 13 of the Reciprocal Enforcement of Judgments Rules the 
defendant has now applied to set aside registration of the judgment. 

D The defendant in his affidavit filed in support of his application states three 
reasons why the registration of the judgment should be set aside. Two of such 
reasons are of no substance. 

The first is the defendant's statement that he does no recall being served with the 
writ of summons in the New Zealand action. He does no state positively that he was 
not served. I am satisfied by the affidavit ofMr Ponipate Sarai ofNasinu, Process 

E Server, that the defendant was personally served with the writ and statement of 
claim on the 26th August, 1980: 

The other reason is the defendant's statement that he does not owe the plaintiff 
the sum stated in the judgment. The New Zealand Court gave judgment for the sum 
claimed by'the plaintiff and if the judgment is in any way defective the defendant 
has his remedies andean move to set aside the judgment in New Zealand. He has in 

F his affidavit indicated that he will be moving to have the New Zealand judgment set 
aside but he has not satisfied the Court that he will move to do so. Under the Act, this 
Court can only refuse to register a foreign judgment or set it aside, if it is registered, 
on one of the 6 grounds stated in subsection (2) of section 3 of the Act. The defen
dant's second reason does not fall within the subsection. 

The only ground of any substance advanced by the defendant is contained in 
G paragraph 2 of his affidavit on which he states as fol1ows~ 

"I have lived and worked in Fiji since 1978 and since then have not returned to 
New Zealand at all . I have not carried on any business in New Zealand for the 
last three (3) years and am not ordinarily resident of that country. I did not 
voluntarily appear or otherwise submit or agree to submit to the jurisdiction of 
the Supreme Court of New Zealand." 

H Subsection (2)(b) of section 3 of the Act provides: 

n(2) No judgement shall be ordered to be registered under this section if
(a) (not relevant.) 
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(h) the judgment debtor being a person who was neither carrying on busi
ness nor ordinariI\' resident \\ithin the jurisdiction of the oril!inal court 
did not vOluntaril)' appear or otherwise su bmit or agree to submit to,the 
jurisdiction of that court; or" 

Paragraphs (e) to (f) both inclusive do not have to be considered. 
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At the hearing of this application an adjournment was granted to enahle the 
plaintiff to file an affidavit. An affidavit by Mr D. J. Gubb. an officer of the plaintiff 
Bank. setting out the history of the transaction between the parties was duly filed. B 

The affidavit does not referto the defendant's affidavit at all. Paragraph 20fthe 
defendant's affidavit has not been answered and remains unchallenged , 

Paragraph 12. however. of Mr Gubb's affidavit endeavours to advance reasons 
why the registration should not be set aside. It reads as follows: 

"That I believe that in the light of the foregoing. particularly having regard to the 
fact that the Judgment Debtor is a New Zealand National and resided in New 
Zealand at all material times when dealing \\;th the Bank. and whose transac
tions with the Bank were wholely conducted within the internal Banking Sys-
tem of New Zealand. that it is necessarily implicit that the Plaintiff Company 
and the Judgment Debtor as customer contemplated that any litigation arising 
out of the dealings of the Plaintiff Company as Banker and the Judgment Deb
tor as customer would be litigated and dealt with in the New Zealand 
Courts." 

In the Privy Council case of Sirdar Gurdyal Singh r. The Rajah oIFaridkole (1894) 
AC. 6 i0 theEarl ofSelbourne in delivering the judgment of their lordships quoted a 
statement by Blackburn.1. from that learned .1udQe·s iud2"ment in Sehihsby r. Wes
lenho/z (La;' Rep. 6 Q.B. 161) which in isolation would apnearto support the plain
tiffs argument. He stated: 

"If. at the time when the obli2"ation was contracted. the defendants were within 
the foreign country but left- it before the suit was instituted. we should he 
inclined to think the laws of that countn' bound them: thoui!h hefore decidini! 
this, we should like to hear the questio~ argued". ~ ~ 
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Their lordships considered this statement and at p .6R6 of their judgment 
stated: ' F 

·· ........ Upon the question itself which was determined in Schibshy r. TVes{mho/: 
Blackhurn . .I .. had at the trial formed a different opinion from that at which he 
ultim ately arrived: and their Lordships do not douht that. ifhe had heard a rgu
ment upon the question. whether an ohligation to accept the forum loci contrac-
tus. as having. by reason of the contract. a conventional jurisdiction against the 
panies in a suit founded upon that contract for all future time. wherever they G 
might be domiciled or resident. wa~ generally to be implied. he would 11<lve 
come (as their Lordships do) to the conclusion. that such obligation. unless 
expressed. could nol be implied." 

Their lordships al page 683 (omitting the several Latin references) stated the 
general rule . 

·· ...... that the plainriffmusl sue in the Coun to which the defendant is subiect at 
the time of suit which is rightly stated by Sir Rohen Phillimorc to he at the rOOI 

H 
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of all international and of most domestic jurisprudence on this matter. Territorial 
jmisdiction attaches (with special exceptiom) upon all persons either permanently or 
teIftporarily resident within a territory .while they are within it,' but it does not follow 
tltefttafter they have withdtawn from it, arrd wh,,,' they are being in another indepen
dent country-, (the emphasis is mine) 

Their lordships in Sirdar Gurdyal Singh's case had only to considerthe general 
rule and international law. They state(i at p. 6~4: 

"In a personal action to which none of these causes of jurisdiction apply. a dec
ree pronounced in ahsentem hy a foreign Coun. to the jurisdiction of which the 
defendant has not in any way suhmitted himself. is hyinternational law a 
nullity:' 

The Fiji Reciprocal Enforcement of Judgments Act. however. hy statute enables 
a plaintiff who had ohtained a judgment in a superior Coun in New Zealand te, 
register that judgment as a judgment oftne Supreme Coun ifhe complies with the 

C provisions of the Act and the Rules made thereunder. The Act can give validity to the 
judgment under consideration which would otherwise be a nullity in Fiji . 

D 

The facts disclosed by Mr Gubb do not in my view establish ·that while resident 
in Fiji outside the jurisdiction of the New Zealand Coun he submitted or agreed to 
submit to the jurisdiction of that Coun. 

What has to be considered is paragraph (b) of section 3(2) of the Act. 

It is clear from the description of the defendant in the New Zealand Supreme 
Counjudgmenttbat the defendant was at the time of the issue of the writ "formerly 
of Auckland. now of Suva. Fiji. Company Director". 

On the evidence before me, at the time the plaintiff commenced action in New 
Zealand. the defendant "was neither carrying on business nor ordinarily resident 

E v.ithin the jurisdiction ,. of the original Coun. 

I do not consider the facts stated hy Mr Gubb refute the defendant 's sworn state
ment that he "did not voluntarily appear or otherwise submit to the jurisdiction" of 
the Supreme Coun of New Zealand. 

The r ('f~ndant has satisfied me that the judgment should not ha ve been regis
tered here and that the Coun. had it heen aware of the facts now before it. was pre

F eluded hy section 3('2)(b) from registering it. 

G 

H 

I am not presently familiar with the New Zealand Supreme Coun practice in 
recording a dafaultjudgment.lfthejudgment had been this Coun'sjudgment th e 
opening words of the New Zealand judgment "The Defendant not having tiled a 
Statement of Defence herein ... ... :· could indicate that.an Appearance had been filed 
hy the defendant hut not a Statement of Defence. 

The plaintilThas not referred to the defendant having entered an Appearance 10 

the writ. Had the defendant done so. and the plai nti ff estahlished that fact no c1ea rer 
indication could haye heen given hy the defendant that he had voluntarily 
"appeared" within the meaning of that term in the Act therehy suhmitting to th~ 
jurisdiction of the New Zealand Court. 

The registration of the judgment is sct aside with costs to the defendant. 

• 

Judgment set aside. 


