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STPREME COURT CASES. VOL. 1.

[APPELLATE JURISDICTION.]
MUNNKS . THE QUEEN.
..:lg'{p;gﬁl—(}'é:zviction'—“Qa'mmntine Ordinance 1880, s. 13.

The master of a vessel was convicted under s. 13 of the Quarantine
Ordinance 1880 for having failed to' disclose the existence of an infec.
tious disease which had broken out on board his vessel after she “ag
been quarantined and before she had obtal.ued pratique,

Held, on appeal that he was rlcrhtlv 80 com*uted as s. 13% appu s
to e\er\' master of a vessel from the time she is boarded by the pilot
until she is admitted to pratighe by the Health Officer.

" Held, also, that the words ¢ atfempt to conceal ” in the information

‘and conviction may. be regarded as surplusage and do not constitute a

second distinet offence so as to invalidate the conviction.

This was an appeal from the decision of the Chief
Police Magistrate' at Suva, whereby the respondent,
who was the master of the schooner Afidge, had heen,
at the instance of the Actine Chicf Medical Officer of
the Colony, fined in the minimum penalty of 40/. under
s. 18 of-the Quarantine Ordinanee (XXV. of 1880), for
having endcavom ed to couccal from the Health Officer

8. 18 is as follows :—
5 'E\jer_tj master or surgeun of a

the waster of any vessel that on
the demand of the Health Officer
shall fail or refuse to produce for
inspeetion by him the log-book
and journal of such vessel shall

vessel wlich shall lheve on beard
any person affected with any con-
iagious or infectious disease who

shall fail to declare the same to
the Health Officer or Pilot or who
shall to conceal from
the Health Officer auy person so
nffected or who shall refuse or

atiempt

fail to bring every person on board
such vessel before such Health
Officer for inspection at the re-
quest of such Health Officer and

on conviction be punished by a
fine which shall not be less than
forty pounds nor exceed two hun-
dred pounds or by imprisonment
for not less than three nor more
than twelve months and in aggra-
“Yated cases thece penalties may

be cumulative.”
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of Levuka the eusrencp of meaales on board hla
vessel.

. Garrick appeaved for the appellant.
Tsm Atz‘o; ey General (\[r 1[_dn I} in. supuort of the
convietion: i

The Omundq of appeal were six in number, but only
two of them, the 5th and 6th, w hwh raised important
points under the Quarantine Ordmance were argued by
Mr. Garrick. The fitth ground denied the applicability
of the Ordinance to a vessel, which Hd already been
visited by the Health Officer on the vessel's arrival in
port, where an infectious disease had hroken out hetween
that time and the vessel receiving pratique. The sixth
ground alleged that two offences had been charged in
one conviction, and that the conviction was therefore
bad.

The snmmons upon which the conviction was made,
and which followed the summons in its terms. charged
the appellant as follows :— s 455 _

For that he, at Levuka, on or about the 16th- dar of December, 1893,
on board the schooner Midge, she then ! being in quarantine. did unl -

- fullv attempt to conceal and fail to declare to th. Aeting Heaith 0 lﬁ(.f’l
of the port of Levuka the existence of an infectious dise he to wit,

measles. then existing on board the said schooner in the persons ot twvo’

of the native seamen of the said vessel, he, the afsresaid J. B, Munns,

bﬁmﬂ then the master of the said’ schooner, contrary to the Ordinance

in such case made and provided.

After hearing the arguments of coumel whmh snﬁi

Ciently appear from the judgment, his Honour reserved
his decision, and on the 20th April, the Criminal Sessions
havmﬂ' intervened, delivered the following Judﬂ'ment —

H. 8. Berkerey, C.J.. This was an appeal from a

Conviction by the Chief Police Magistrate under the

Quarantine Ordinance 1880.
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The conviction, so far as material, states that the
appellant was convicted—

For that he did at Levuka on or about the 16th day of December,
1893, on board the schooner Midge, she then being in quarantine,
unlawfully attempt to conceal and fail to declare to the Acting Health
Officer of the port of Levuka the existence of an infectious disease, to
+it, measles, then existing on board the said schooner Alidge in and
on the persons of two native seamen of the said vessel.

The conviction follows the wording of the information
in respect of the charge laid against the appellant.

The proceedings were taken against the appellant
under s. 13 of the Quarantine Ordinance 1876, which,
so far as material, are as follows :—

Every master or surgeon of a vessel which shall have on board any
person affected with any contagious or infections disease who chall
fail todeclare the same to the Health Officer or pilot, or who skhal
attempt to conceal from the Health Officer any person so afiected

shall on couvietion be punished by a fine; &e.

It was objected on the appeal that this conviction was
bad on two grounds. (1) Because the information con-
tained two distinet charges upon ecither of which the
appellant might have been convicted, and that the con-
vietion, whieh follows the wording of the information,
does mot state on which of the two distinet offences

- charged the appellant was convicted. (2) Because the

circumstance out of which the chﬁrge._ arose occurred
fifteen days after the arrival of the vessel at Levuka
and while she was in quarantine, and therefore at a
time when the appellant 'was not legally bound to make
any declaration under's. 13 of the Quarantine Ordinance
nor in any way bound to conform to the provisions of
that section, such obligation having ceased when on
arrival at port the vessel had been placed in quarantine
after the appellant had answered all questions then put
to him.
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If it is true, as contended, that two distinct offences )

are charged against the appellant in one and the same
conviction then I think the conviction cannot be sus-
tained. The question then is, does this|conviction
charge two distinet offences? The 13th section, which
I have just quoted, clearly creates two distinet offences,
namely : (1) Failure in certain stated circumstanees to
declare the existence of certain disease,  (2) Attempt to
conceal from the Health Officer infected persons. Ts
the appellant in so many words or in effect charged with
these two distinet offences ? On the true construction
of the language of the information and of the conviction,
which are practically identical, it seems to me that the
appellant is not so charged. It seems to me that 61113_.'
one offence is charged against him, namely, that of
failure to declare the existence of infectious disease on
board his vessel. Tt is true that he is also charged with
attempting to conceal the existence of such disease, hut
unless that charge is merely a repetition of the charge
of failure to declare the existence of the disease it is no
charge of any offence at all ; for it will be observed that
the second of the two distinet offences created by the
13th sectigi, is not that of attempfing to conceal the
existence of - isease but that of attempting to conceal
any person atfected with disease. Now, the appellant
Is not charged, nor has he been convicted of attempting
to conceal any person nor was any evidence to that effect
given before the magistrate. The concealment alleged
is not that of any person, but of the existence on board
the vessel of an infectious disease.

Regarded as a repetition of the charge of failure to
declare the existence on the vessel of infectious disease
the words “ attempt to conceal,” which appear both in
the information and in the conviction, may, I think, be
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regarded as surplusage; on the other hand unless so
regarded the words are meaningless as conveying no
charge of any offence under the Ordinance, and may
accordingly be rejected and the conviction may bhe
treated as if they did not appear therein. In eithey
case their presence in the conviction will not affect its
validity. .

I am of opinion for these reasons that only one offence
is charged against the appellant, namely, that of failing
to declare the existence of infectious disease on his vesse]
and that in consequence the first ground of appeal can-
ot be sustained.

On the second ground of appeal it is contended that
the conviction is bad because at the time the Health
Officer paid his visit, namely, after the vessel had heen
in quarantine for some days, there was no obligation on
the appellant to declare the existence of any disease of
which he might have been aware on his vessel. In sup-
port of this contention it is argued that the 13th section
applies only to a vessel on her arrival in port and before
she is placed in quarantine ; that once a vessel is quaran.
tined the section has no further application to it or its
master. It isurged that the 13th scetion follows imme-
diately after those sections which deal with the duties
of pilot and ealth Officer towards & vessel coming from
abroad. That the declaration required by the section is
to be made to the pilot as well as to the Health Officer,
and it is arzued that a declaration to the pilot can only
refer to a declaration to be made to him in that capacity
which would cease as soon as the vessel was berthed,
which she would be when quarantined.  Similarly it is
argued that the declaration to the ITealth Officer con-
templated by the Ordinance is to he made to him at the
time hie first visits a vessel and before quarantine in order
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to enable him to decide whether or not to quarantine
her. Tt i% contended that the 9th, 10th, 11th, and 13th
sectmm aro to read as one, the 13th merely containing
the’ pe'nal provisions dealing with those who disobey the
precedmﬂ* sections.

It seems to me, however, that this contention, plausi-
ble perhaps at first sight, is in reality baseless. I think
the section applies to a vessel both before and after she
has enterved the port ; both before and after she has heen
berthed and quarantined. The declaration to the pilot
is of course to be made to him before she-is herthed,
because after that he is no longer on board qua pilot,
but the Health Officer retains his capacity in that res-
pect towards the ship not only as long as the pilot retains
his but afterwards and until he has given the vessel
I)I‘atique The failacy of the contention on behalf of

the appellant is that the Health Officer ceases to stand
In that relation in vespect to a vessel as soon as he has
placed her in quarantine. As the obligation to make
the declaration to the pilot continues so long as he stands
in that relation to the vessel, so does the obligation to
make the declaration to the Health Otficer continue so
long as he stands in that capacity to the vessel; and
that is until he gives her pratique.

T do not think the 13th section is limited in its appli-
cation as contended by Mr. Garrick. The section refers
in general language to ““ every master of a vessel which
shall have on board any infectious disease.” It seems
to me therefore that the penalty is incurred by * every
Master ” who knowing of the existence of infectious
disease on his vessel shall (1) fail to disclose its existence
to the pilot or to the Health Officer on arrival, and (2)
to every such master who at any time before his vessel

is admitted to pratique fails to make known to the
X
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Health Officer the existence of disease on his vessel if
such existehce is known to him. The fact that the
disease broke out on the vessel after she was quaran.
tined can make no difference, the sole question would be
did the master know of the existence of the disease be.-
fore he was admitted to pratique and did he fail to
declare such existence to the Health Officer.

The construction countended for by the appellant would
enable the master of a vessel placed in quarantine tq
conceal from that moment the existence of disease op
his vessel and thereby obtain pratique which would
otherwise in the interests of the public safety have heer

~denied. Such a construction would defeat the very ob.

ject of the Quarantine Ordinance. The section should
therefore only receive such a construction where no othey
is possible. It seems to me however that such is not
the true construction: but that on a fair and reasonalle
construction the 13th section applies to every master of
a vessel from the time she is boarded by the pilot until
she is admitted to pratique by the Health Officer.

This appeal will therefore be dismissed with costs.

B, ppeal dismissed rz&;_{ﬁ: costs.




