VOL. L STPREME COURT CASES.

[VICE-ADMIRALTY COTURT.]
THE QUEEXN ». THE EMMA TFISHER.
Jurisiliction—Forfeiture of vessel and cargo—License to * carry”
lahourers—-DBieach of Puctfic Islunders Protection dets, 15T3, 5. 8,
Cand 1575, s. 6—Western Pacific Order in Council, 1577 drt.
17,90,

The Vice-Admiralty Court of I'iji has jurisdiction to entercain pro-
ceedings for forfeiture of a vessel brought to Fiji for condemnation
for ‘breach of the Pacific Islanders Protection Aets, 1872 and 1575,
uotwithstanding that by those Acts and the Western Pacitic Order i
Council, 1577, the High Commissioner’s Court is constituted a Court of
Admiralty and that the alleged offence occurred within the jurisdiction
of the TTigh Commissioner.

And it makes no difference in the offence of * carrving  libourers
without a license that the vessel was anchored at the time of her
inspection.

Quere, whether such jurisdiction extends to vessels or cargo not
brought to Fiji for condemnation.

“This was an action brought in the Vice-Admiralty
Court of Fiji, in which Captain Davis, of H.ML.S.
Royalist, claimed the condemnation and forfeiture to
Her Majesty of the British schooner, the Emimc “isher,
owned by Messrs. Kelly & Williams of Sydney New
South Wales, and her cargo, for violation of the Pacific
Islanders Protection Acts, 1872 and 1875.

The ddmirally-ddeocate for the Colony (Mr. Udal)
for the Crown.

Mr. Garrick for the owners of the Emma Fisher.

From the evidence (most of which had been taken
Oh commission) it appeared that in the month of Octo-
ber last HALS. Ropalist was cruising in the Solomon
Islands group, and on the 11th of that month Captain
Davis boarded the Emma Fisher, which was then lying
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at anchor at Nososoqo, Rubiana, one of the trading -
stations belonging to Messrs. Kelly & Williams, ang
examined her papers. From this examination it ap-
peared that one Robert Cable was her then master, the
master Thomas Woodhouse—whose name was on the
ship’s articles—being then in Sydney. There were
found on hoard about a dozen Pacific Islanders, not being
part of the crew, and another half-dozen were stated by
Cable to be on board the schooner Freak, which acteq
as a tender amongst the Islands t  the Emma Fishep,
There were in addition some fourte: m other natives on
shore at Nososoqo, who were alleged to be part of the
complement of the latter. The only authority that
appeared amongst the ship’s papers for the carrying
and employment of these natives was a license to carry
and employ twenty-five natives issued to Thomas Wood-
house, but which had expired on the 1st March last.
and Robert Cable having no license of his own Captain
Davis considered he had no alternative but to bring the
vessel to Fiji for the purpose of having her adjudicated
upon in the Vice-Admiralty Court of that Colony, and
declared forfeited to Her Majesty on the ground that
slie was carrying natives contrary to the provisions of
the Pacific Islanders Protection Acts, 1872 and 1875,
It further appeared from the evidence that for the pur-
pose of lichtening the Ewmmea Fisher so as to enable her
to be hrought to Fiji, some of her carco, consisting of
copra and béche-de-mer, had been landed at Nososoqo,
under an arragement to await the result of the decision
of the Court at Fiji. The Freal also, which had no
license of its own, being unfit to make the vovage to
Fiji, was ordered to be laid-up at Nososoqo pending the
like decision. The natives on board the two vessels
were ordered to be landed at Nososoqo, with instructions
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from Captain Davis that they should be returned to
their homes by Woodhouse on his return from Sydney.

The Admirally-Adrocate, in opening the case for the
Crown, said he did not ask tor any penalty against the
present master of the Ewina Fisher, Robert Cable, who
was only acting under the orders of his éuperiors in the

Islands, but merely for a decrce for the condemnation

and forfeiture to Her Majesty of the vessel and carzo

as provided for under the Pacific Islanders Proteetion

Acts, 1872 and 1875. The learned counsel referred at
some lenzth to the provisions of these Acts, as autho-
rising the proceedings that had been taken, and sub-
mitted that the evidence of Captain Davis and the
entries in the ship’s official log conclusively showed
that at the time of the seizure by ILALS. Royalist on
the 11th October the Einma Fisher was not only with-
out a license at all but that the number of nafives
found in her employ was greatly in excess of that
allowed by the license that had expired. -Under these
circumstances the Crown could only ask for the uncon-
ditional condemnation and forfeiture of the vessel to-
gether with her cargo and effects.

Ir. Garrick on behalf of the owners took the preli-
minary objection that the Viee-Admiralty Court of Tiji
had no jurisdiction in this case, on the ground that by
5. 6% of the Pacific Islanders Protection Act, 1875, and

* 8.6 is as follows :—
“ It shall be lawful for Her Ma-
lesty to exercise power and juris-

diction over; Her subjects within

auy islands and places in the Paci-
fic Ocean not being within Her
Mi\jeat}"s dominions, nor within
the jurisdiction of any civilized
Power, in the same and as ample

a manner as if such power or
jurisdiction had been acquired by
the cession or conquest of terri-
tory, and by Order in Council
create and constitute the office of
High Commissioner in, over, ami
ioi‘l:such islands and places, or
some of them, and by the same or
any other Order in Counecil to
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confer upon such High Commis-
gioner power and authority, in
Her name and on Her behalf, to
make regulations for the govern-

ment of Her subjects in such -

islands and places, and to impose
penalties, forfeitures, or impri-
sonments for the breach of such
regulations.

1t ghall be lawful for Her Ma-

jesty, br Order in Council, to
create a court of justice with eivil,

criminal, and Admiralty jurisdie-
tion over Her Mijesty’s subjects
within the islands and places to
which the authority of the said
High Commissioner shall extend,
and with power to take cognizance
of all crimes and offences com-
mitted by Her Majesty's subjects
within any of the said islands and
places. or upon the sea, or in any
haven. river, creck, or place within
the jurisdiction of the Admiralty;
and ITer Majesty may. by Order
m Council, from time to time
direer that all the powers and
jurisdiction aforesunid, or any part
thereof, shall be vested in and
may be exercised by the court of
any British colony designated in
such Order, concurrently with the
Iligh Commissioner’'s court. or
otherwize, and may provide for
the transmission of offenders to
any such colony for trial and
punishment, and for the admis-
sion in evidence on such trial of
the depositions of witnesses taken

in such i<lands and places as afore-

VOL. 1

said, and for all other Matten
necessary for earrying out the Pro-
visions of such Order in Couneij.

“It shall also be lawful for e,
Majesty, by any Order or Ordery
in Council; from time to time ¢,
ordain for the government of Hey
Majesty’'s subjects, being withjy
such islands and places, any lay
or ordinance which to Her 2f,.
jesty in Council may scem miee,

~as fully and effectually us-apy -

such law or ordinance could Le
made by Her Majesty in Cournei)
for the government of Her Af,.
jesty’s subjects within any terri.
tory acquired by cession or eon.
quest.

“The person for the time being
lawfully acting in the capaciry
of High Commissioner, and an-r
Deputy . Commissioner duly ap-
pointed and empowered under the
provisions of any such Order iy,
Council as aforesaid, and actine
under the direciions of the Hiﬂ-_
Cowmmissioner, shall have and mayx

“exercise and perform any power,

authority, jurisdiction, and dury
vested dnoor dmposed upon auy
British  consular officer by the
prineipal Act or by any other Act
having reference to such consular
oflicers, passed either before or
after the passing of this Act; and
every such Act shall be construed
as if the said High Commissioner
and Deputy Commissioner were
named therein in addition fo &

British consular officer.”
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Art. 17% and 901 of the Western Pacific Orders in
Council, 1877, issued under that Act, :\_\'h_i(_:h constituted
the High Commissioner’s Court a Court of Vice-Admi-
ralty, the jurisdiction of the Vice-Admiralty Court of
Fiji was transferred to that of the H1g11 Commissioner,

After hearing the Admiralty ;-Lclfoi:(a:c.,é---‘ggu this point,
his Honour intimated that he did not-"ébﬁs._iklcr that the
Vice-Admiralty Court of Fiji was ousted by the Western
Pacific_ Orders in Counecil, which only, in his opinion,
added one more Vice-Admiralty Court to those already
existing. ' "

M. Garrick then contended that the Crown had
made out no case, and veferring to the Pacitic Islanders
Protection Acts argued that the Einmna Fisher had heen
guilty of no violation of these Acts inasmuch as the
evidence showed at the time that she was boarded by
HALS. Royalist she was at anchor, and could not

therefore he said to be *carrying ” natives within the

meaning of the Acts. He further argued that on the
construction of the above Acts the penalty of the for-
feiture of the vessel did not apply to cases of merely
~arrying natives without a license but only to cases of
“kidnapping 7 under's. 9 of the Act of 1872 which
constituted such an offence a felony, and that the pre-
sent case could only be dealt with by proceedings for
the forfeiture of the master’s ‘bond. With regard to
the merits of the case the learned counsel contended
that the master had been guilty of no wilful infringe-

* Art. 17 is as follows :— be vested in and exercised by the
“ All Her Majesty's jurisdiction, High Commissioner’s Court.”
exerciseable in the Western Paci- + Art. 90 is as follows :—
fie Islands, in criminal and eivil “The Court, by a Judicial Com-

matters, shail, subject and accord- misaioner,: shall be a Court of
Ing to the provisions of this Order, Vice-Admiralty.”
T
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ment of the spirit of the Acts, though no doubt the
license had expired in March previously, but a fresh
licerise had’ been taken out in ignorance of these pro.
ceedings whilst tlie master, Woodhouse, was in Sydney
in October last, and which only missed covering the
time at which the vessel was seized by a very few days.
The granting of this license was proved by Mr. Riemen.
sehneider who now appeared as agent for the owners
and stated that he had received it by the last Sydney
mail, since the Ewmma Fisher had been in  Suva,
He also proposed to put in evidence a sworn declaration
sent down by the owners from Syduney, but this was
objected to by the Attorney-General, and rejected by
his Honour.  The learned counsel further argued the
question’ of ‘jurisdiction, and contended that no pro-
clamation’ in' the Colony of the Pacific Islanders Act
had' heen shown fo exist. [The Admiralty Advocate
submitted that the fact of the proclamation must be
assumed until the contrary was shown; hut that if it
was necessary to show it affirmatively, he proposed to
put in No. 13 of the Royal Guazelte, 1875, to prove it.]
Under these circumstances he asked that the Ewina
Fisher should not be condemned as forfeited but should
le restored to the owners, as undoubtedly the Court had
})Qﬁ;ei"‘fo direct.

The Adinirally Advocaie, in reply, contended that
with refevence to the objection raised as to jurisdiction
the words of the Western Pacific Orders in Council of
1877 were not capable of the construetion sought to he
put upen them by Mr. Garrick ; that at the most they
only conferred a concurrent jurisdiction in Admiralty

upon the Iligh Commissioner's Court ; and that if' they
went, further than this they were «l/{re vires, as no

power to deprive the Viece-Admiralty Cowrt of Tiji of
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its Jurvsrhcrmn was comerl‘ed by the Pacific Islanders
Protection Act of 1"‘"' under Whmh these Orders in

Counul were issued ; and by w hlch vew -Xct 1"131 was
made one of the kuahﬂaﬂan Colomes 11‘1?1110 a Vv 1ce~"

Admiralty Court _ With 1'95?:11’[1 to ﬂle contenhnn that
the Emma Fisher was not © camvmw i natn es at the
time she was seized, if this '1rf’ument “ '\v- to holrl n'oo(.
a vessel had m:nl\ to dmp hcr 'mchm or run to1 a port
whenever a man-of-war appmroﬂ_ in sight. He pomtm‘
out that the penalties against the mabtm were cumula-
tive, and that the owners were also hdble to he punished
under the cirenmstances that. had happened by the for-
feltm'(, of their vessel. % 1th regard to. the merits of
the case, it should be 1'emembe1ed that the claim of the
Crown was not only on the ground that the vessel was
carrying natives, without a hcu:ne but also that she was
employing more than nhe was entitled to under the

license she had held. He also r*tewpd to the ship’s log,
~ which he contenderd clearl v ehowed th‘lt the labourers
had been carried in. contm\'f,nmon ut the terms of the
license ; as during the perlod for which the license was
D’Oud _entries-appeared ¢ ‘1000111’}.121110’ for forty -81"3‘1}13 na‘nves
having been recruited, and tLl‘: without any refer nca
to a period of thirteen m. ~ths dur ng “ﬁlch no entrv
at all appeared in the log, lthough the vessel was ab
the Solomon Islands and it was only reasonable to
assume, in the absence of any evu}.ence called by the
defendants to the contrary, that such 1‘ecrmt1n0* went
on during that interval although not entered in the log
as required by the above Acts. There was no evidence
to show under what circumstance the second license
had been obtained in Sydney; but it was clearly
incorrect to state in it that the vessel was then  bound
from Sydney to the Solomon Islands,” when at that
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very time she was in the hands of H.M.S. Royalist,
Unless it was held that' the license must be o boarq
the vessel at the time of mspectlon by any of Hep
Majesty’s s]ups the protectzou sought to be provided by
the above Acts was entirely tluown away if masters
were allowed afterwmdc to obtain their licenses ante.
dated to cover any penod they might choose. On these
O'rounds he submitted that even if the Court had any
discretion not to condemn a vessel when such an offence
against the Acts had been committed as had been
proved here, wh'ic'_hllhe did not admit, yet under the
circumstances which had been shown here the Court
would not order the vessel to be restored to its owners
as asked for by the other side, but would d{,C]&le it
for fe1ted to Her Maiestr. ' '

II S. BLJ.RELLY C.J., Judge. A decree for con-
demnation must be made, and the Ewma Fisher must
be declared forfeited to Her Majesty for breach of the
Pacific Islanders Protection Acts, 1872 and 1875.  Those
Acts render it an offence to carry labourers without
a license. The master of the Emima Fisher, Thomas
“ oodliouse, had obtained in 188S a license to carnry
on and emp}cn in “connection with the Emma Tesfee; )
twenty-five native lahourers. That license \,_\pucd in
March, 1891 ; from that tiwe down to October of the
same year there was no license. It appeared from her
log that Llu'fill??"'fli'df interval labourers were carried on
the vessel. On that evidence alone therefore it was
shown that she carried labotirers without a license.
That was sufficient to constitute an offence under these
Acts—tlie number was immaterial. '

On the 1ith October last Captain Davis of H.)LS.
Roypalist hoarded her and found on her twelve natives
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who were admitted by Robert! Cable, her then master:« 1591 N
to.be‘'employed in the industry connected with -tho-Fax Bexme
vessel.: There was abundant evidence therefore that 1;:;11*[:;::3 T
the Euna Fisher carried natives contrary to the Pacific
Islanders Protection Aets. It was also established upon
the evidence that during the time that license:was in -
force she:earried more natives than she was authorised:
by that license to do. - She must therefore take the-eons=+
sequence of what follows as the result of this; andithat’
consequence is that she must be condemncd and for-
feited to Her Majesty having been found carrying natives:
withont a license and al-0 n: COntl"weﬁnou of the terms.
of her license. @ DRZOT AL T

[ His Honour tlren referred to tho question’ which had
been raiscd’ during the argument asto the Jurisdiction
of the Court, when it was contended on thé part of ‘the
defendants that the proper court in'this ecass was the
High Commissioner’s Court for the' Western Pacific,
which is a Court of Vice-Admiralty. ]

I have already, during the argument, expressed an
Opinion contrary to that contention, and to that opinion
I now adhere. The jurisdiction of the various Vice-
Admiralty Cowrts is a concurrent one; and although
the offence alleged might have been committed within
the jurisdiction of the High Commissioner, the vessel
having been brought to Fiji the Vice-Admiralty Court
of that Colony had jurisdiction.

It was also argued on behalf of the defendants that
there was no evidence of any natives having been

“carried ” as required by the Acts. He held that the
Word “ carried ” included having them on board for any
Purposes of employment in connection with the vessel.
This would have been sufficient had there been no evi-
dence of the vessel having been in motion, but clear
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evidence of this is furnished by the log. As to the
contention that the spirit of the Acts has not been
broken in this case, though possibly the letter might
have been, I have not to consider that question, but
onlv whether an offence has been committed by the

vessel against the provisions of the Acts, and that T
consider has been done. If it was necessary for me to

express any opinion as to the conduct of the master

(Woodhouse), I should not consider that he had been

entirely free from blame: hut without expressing any
opinion as to this I hold that the master, having carried
natives in the manner in which it has been proved he
has, has rendered his vessel liahle to be forfeited. I
therefore decree accordingly, and make an order for the
forfeiture to Her Majesty. of the vessel with her cargo
and cffects.  No order will be made as to the Freuk,
The costs of. the Crown are to be paid out of the pro-
ceeds of the forfeirure. -

Judginent for plaintiff.




