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CROWN CASEs RESERVED.
THE QUEEN &« BUDHT.
Crown Cases Reserved—Fscaping from Gaol—1t & 15 Tict. e. 100,
8. 20— Prisons Ordinance 1884, 5. 18— Proclamation of _//a'o?.

A stipendiary magistrate has only authority to send a prisoner
to undergo his sentence to a proper gaol. TIf. therefore, a prisoner
escapes from a place of confinement which under the Prizons Ordi-
nance 15584 had not been properly constituted a prison at the time of
his eszeaping therefrom he cannot be convicted of the offence of

escaping trom gaol or from lawful custody.

This was a case in which the accused, an indentured

Indian labourer, had been charged at the recent erimi-

nal sessions with having escaped from lawful custody.
It appeared that he had been committed to Namosau
gaol, to serve a short period of imprisonment for deser-
tion, under the warrant of the then acting stipendiary
“magis te for Ba; and whilst serving his time, viz., on
‘the 22: * September, 1890, made his escape from the
prison and had only recently been recaptured. He was
at first committed for trial for having escaped from pri-
son, under the Prisons Ordinance 1884, s. 18,* which

* 5. 18 is as follows :—

“ Every person lawfully impri-
soned for any crime or offence
by the sentence of any Court of
tompetentjurisdictionor employed
at labour as a eriminal on-public
works or otherwise or imprisoned
to await trial or in the course of

removal as a prisoner under the
powers contained in this Ordi-
nance who escapes or attempts to
escape from any prison or from
any place where he is lawfully
employed as a prisoner or from
the custody of any constable
gaoler or other officer or person,
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makes the offence a felony, and was indicted for that
offence. It having, however, subsequently transpireq
that Namosau gaol had not been proclaimed as a prison
as required by that Ordinance until after the prisoner
had escaped, viz., on the 4th November, 1890, the
Attorney-General offered no evidence against him on
that indictment and he was acquitted on that charge,
Another indictment, however, was preferred against the
prisoner, under s. 29 of the Impériﬁl’Statut > 14 & 15
Vict. e¢. 10, for escaping from lawful custody, “which
makes that offence a misdemeanour.
exel,

His Honour, how-
being of opinion that the same objection existed
with regard to that indictment, the Cour‘s made a spe-
cial finding that the prisoner had, as a matter of fact,
escaped from the building mual]\r known as Namosau
caoly and reserved the polnt:fm'- further consideration
whether, under the circumstances, the prisoner had been
lawfully detained in dust-_odv in that building.

Thie case came on fo:_ﬁ' argument on 27th July last,
when the Attorney-General (Mr. Udal) on behalf of the
Crown (the prisoner being unrcpresented by counsel)
contended that although ir must be admitted that the
absence of any cvidence that. Namosau gaol had been
proclaimed as a prison as. 1‘etiiiired by the Prisons Ordi-
nance 1884 before the prisoner had escaped from it
would be fatal to any. 111d101111011t brought under the

i whose custody he i.u:w be. 'ﬂlm’ilf Cdie Court shall so order.  The

be zuilty of felony and upon con-
vietion thercof may he kentc.mod
to penal servitude 101 any pc:mu
not exeecding five 1L41~ or to be
imprisoned for any period not
exceeding two vears with or with-
out hard labour and s]i.’;ﬂ also be
Jiable to corporal puj}ishment if

termn of any sentence of penul ser-
vitude or imprisonment awarded
under this scetion shall Dbe in

addiijon to any term of penal
servitude or imprisonment wlhich
may be pending at the time of

Sl‘l[h CE-C_RPC or ﬂft(’ﬂ]pt to GSCHI‘-C—.
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Prisons Ordinance 188k for escaping from prison, vet

still the prisoner might nevertheless be indieted under
the Imperial Statute 1.+ & 15 Vict. c. 100, s. 29, for
escaping from lawful custody on a c¢riminal charze.
He referred to Stephen’s Digest of Criminal Lauw,
Art. 152, which states that it is a misdemeanour for
any one waen lawfully in custody for a eriminal offence
to escape from that custody ; and areued that inasmuch
as by s. 55 ot the Imperial Prisons Act, 1863, followed
by s. 5 of the Prisons Ordinance 1SS, every prisoner is
deemed to Dbe .in the legal custody of the gaoler, the
keeper of the gaol (which includes all places of con-
finement) on receipt of the prisoner under the magis-
trate’s warrant for a criminal offence was justified in
Keeping the prisoner in custody at Namosau, notwith-
standing the fact that the gaol there had not at.that
time been proclaimed as a public prison under the
local Ordinance. He also referred to the statute of
1 Edward II. as to what a prison was, and to Russell
on Ciimes, vol. 1., p. 392, and contended that the pri-
soner having been committed to the custody of the
gaoler for safe keeping for a criminal offence and
“having escaped from that custody, could be properly
convicted under the present indictment.

H. S. BerkeLey, C.J. The question to be decided is
whether at the time of the escape from the so-called
gaol at Namosau the prisoner was in the lawful custody
of the person described as the keeper of the gaol at
Namosau. As a matter of fact the prisoner had been
in confinement for some days in buildings called Namo-
sau gaol, and had escaped therefrom. He had been sent
there by the stipendiary magistrate for a month’s impui-
Sonment for desertion; and the warrant is addressed to
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the keeper as gaoler of Namosau. On the face of that
the keeper would be authorised to receive him and keep
him to hard labour. The question then is had the
magistrate authority to send the prisoner there, because
if he had this power then no doubt the prisoner was
in lawful custody. A stipendiary magistrate has only
authority to send a prisoner to a proper goal, and if it
were not a properly constituted prison the warrant could
convey no authority. If the argument for the prose.
cution was right, any stipendiary magistrate can select
his own place of confinement irrespective as to whether
it was or was not legally a prison. That is directly
opposed to the fundamental principle that a prison can
only be established by the Legislature, which is the
only power that can constitute a prison. [His Honour
referred to Stephen’s Commmentaries, vol. iii., p. 233,

‘6thed.] It was admitted that at the time the gaol at

Namosau had not been so constituted by the Legislative
Council. It follows, therefore, that the stipendiary
magistrate had no power to send the prisoner to Na.
mosau gaol or to send him to the custody of the gaoler,
and that as the prisoncr’s commitment was not lawful
Lis escape was not unlawful. No person can be impri-
soned and kept to hard labour except in a place legally
constituted a prison by the Legislature.. The Governor
Las power under the Prisons Ordinance 1884 to do this
by proclamation, but this had not been done in the case
of Namosau at the time of the prisoner’s escape there-
from, and he was thercfore not in lawful custody and
must be acquitted on the present indictment.

Order made accordingly.




