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JUDGMENT ON SENTENCE ~ 157 RESPONDENT

The 14 Respondent has been found guity of twe counts of professional misconduct being
breaches of section 82{1}{o] of the Legol Praciiioners Decree 2009 which are
porficularised as following:-

VIPUL MISHRA o legol practiioner, between the period lrom the 1 doy of April 2006
and the 2279 day of October 2006, being the solicifor appointed by one Ambika Mand,
the vendar, In the Sale ond Purchase Agreement with one Sashi Kiran Profap, the
purchaser, for the sale and purchase of Crown lond stuoded ol Nukudrala, Ba, registered
under Crown Lease No, 16375, belng Lots 10 and 13 on BAZ298 and BAZ30! leqsed to
Ambiker Nand, which fand was previcusly leased fo the said Ambika Nand under Crown
Lecse 5375, having received comespenclence from Cromptons on behalf of the Resarve
Bark of Fif conceming Mortgage No. 201344 registered ogoinat Crown Lease 5375 held
by the soid Ambika Nand, falled fo propery Inquire or cowse proper inqulry Info the
matter of Morlgage No. 201344 and Crown Ledsa 5375, which morfgage wa
subsequently brought forward against Crown Lease 16375 and subsequendly fransferred
i the said Sashi Kiran Profap, which conduct involved a substantiol faillure to reach o
recsanable stondard of competence and diigence,




VIPUL MISHRA o legal practiffoner, on o about the 239 day of ch{)ber
soficifor appointed by ong Ambika Mand, the vendor, in  the Su#‘e'ﬁ
Agreernent with one Soshi Kiran Pratap, the purchaser, for the sale ane
Crown fand dhuated of Nukudrala, Ba, registered under Crown Legse No,
Lofs 10 and 13 on BAZ298 and BA230! leased to Ambika Nond, falled to disclo
Sashi Kiran Pratap or her appoinfed soficitor, alf the material focts concerming
fease, which the soid Vipul Mishra knew or ought fo reasonably have known, in p
that an undischarged merlgage and a caveal had been registered gl
Lease No. 5375, the inifial lease Issued to Amblka Nand over the same soid |
Mukudrala Ba, which Vipul Mishra knew or ought fo regsorably have known, W
conduct invoived ¢ substonfiol follure fo reach or o reosonoble  standas
competence and difigence,

in essence bolh counts relate o the fallure to disclose fo the purchaser or her solicitor the
existence of a mortgage to the Reserve Bank. The morlgage was registerad on Crown
Lease 5375 bt was not brought forward on Crown Lease 16375 upon the registration of
that new or renawed lease.

Section 82{1}{a) relevanily provides thot professionol misconduct includes unsafisfacto
prbfessional conduct of o legal prachifioner if the conduct involves a substantial failure fo
reach or maintain g reasonable standord of competence ond diligence.

Section 121 of the Legol Practifioners Decree sels forth the powers of the Commission
vpon o finding of professional misconduct or usalisfactory professionol conduct, The
ultimate sanclion & thot the legal praciiioner’s name be struck from the ol and the
maost lenient penally is a reprimantd.

When corsidering the approptiaie penalfy it is necessary fo consider not only the noture
of the misconduct but also those of the following lssues as are relevant-

{ij The frequency of the misconduct and prior finding of msscanciuct
{il) The lawyers age ond professional experiencey

fiif) The lawyers atfifude:

fiv} The lowyers flock 03‘} eppreciml’on of wrong doing:

fvi Testimordals and opindons by third parties; .
fvi} (liness cnd stressors sutferad by the lowyer,

i) Theloss sulfersd by third porties as G result of the lowyers misconduch;

{viilt}  The loss aiready suffered by the lawyer personally as the result of the misconduet.

If sexfistied that the conduet is an isolated blight on an urﬁmrmsﬁed pz‘messmezf career
fhen ¢ fess severe pencily may be appropriote ~ Legal Practiioners Conduct Bodrd v
Nicholson (2006] 243 L85 293,

The level of experience may be relevant and it may, if the misconduct is o one-off in an
othenwise unblemished tengthy professional career, support the conclusion thoat it
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cfer and does not warrant a sévere diciplinary sanction, dependont
5 seriousnass of the misconduct - Chomberiain v Australion Coplial
ciety (1993) 118 ALR 54,

Eyait (1968) 117 CIR 177 af 184

rﬁeﬁﬂf*?i taiture to understand the eror of his ways of itself demonsirates his
‘to belong to a profession where, in proctice, the cllent must depend on the
5 as well as the skill of his professional aclviser.”

1, The main purpose served by disciplinary proceedings is fo protect members of the public

from. misconduct by lowyers - Southem Law Soclety ¥ Wesibrook {1910} 10 CLR 609 ot

_ 622 This recognizas the public imterest in the infegrity of the members of the profession,

s0 ceniral fo public confidence in the legal system. In New South Wales an appeiale

judge branded the proteciive funclion as a " recognifion of the social value in the

avallability of the services provided fo fhe public, combined with an understanding of

' the vulnerobility of many whe require such services” - New J0ul Wales Bar Assoclafion v
Megkes [2006] NSWCA 340. -

10, Related to this are the objectives of mainiaining proper stondards in the profession and
soting an example lo other lowyers - De Parde v leqol Practilioners Comploinis
Committee {2000) 170 ALR 709, it cannol be denfed, 1o this end, that ¢ disciplinary
sanction may deler ofher fowyers fom engaging in the impugned conduct and dlso
deter the lawyer disciplined and so mndirectly protect the public against ke defaults, s

serict #hat this means that a court of wibuned, in making o disciplinary order, tokes oeoount
of the messoge that the order conveys 1o other lawyers, parculorly young lawyeres - Re
Drew [ 1920 20 SR {N3W) 463 of 466,

s The fact that professiond disciplinary proceedings are directed of a chiafiy protective
objective does not deny that fhey may generale an outcoms that is punitive in eifect,
The cours have not denied the deterrent effect of disciplinary orders, but hove
emphasized the link belween delamence and the cenlial protechive aim -~ Law Sociely
of New South Wales v Eoreman fNp 2} {1994) 34 NSWLE 408 af 441, Protection of the
public moy thus justify a “punitive response”, Such  response shows the grave view the
court or fibunal takes of the misconduct: @ fallure o mark s censure and disapproval
vig o punitive response in the cose of grave misconduct may be viewed by the public as
nlrniost toclt approval - Legal Pra ~fitioners Conduct Board v Boylen (2003) 229 L$J8 a2
The imposifion of o fine, although apparently punifive in effect, may howe o proiaclive
effact in discouraging other lawyers from misconduct - Re a Medical Praciifioner [1995] 2
QOd R 154, or af least o deterrent effect on the leswyer who hos been fined. It may even
aperate, in some circumstonces, to deprive the lowyer of monetdry galn that was
secured by the unprofessional conduct - Legal Services Comppissian v Mulins [2006] LFT
012,
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19, A comnsequence of the conduct of the Respondent is that the purchaser Sash

14,

15,

4.

 the Applicant submits thal an order pursuant fo sechion 1211 of the Legdl

Pratap purchosed a parcel of land which, unbeknown o her, had the burdarn of
mortgage jo the Resarve Bark, The morigage is st on the fitle and the curent balanc
owing is $81, 830.47 {Ex A2]. '

Fraciitioners Decree should be made to facilitote dischorge of the mortgage fo the
Reserve Bank,

i Is further submitted that the 1% Respondent did nof fully meet the consideration for
which legot fees In the sum of $1.184.88 were paid ond that such monies should be
refunded to the Complainant {purchaser).

Wilness expenses in the sum of $241.83 are claimed and ore not opposed. K
) @

The Applicant furiher submils that as the 19 Raspondents’ conduct refofed directly fo his

ethicel responsitifiles, his status as o senior praciitionsr, the direct consequentical effect

on the Complainant in that she is now llable for the mortgoge debt and the fuct that his

misconduct i The basis upon which the entire complaint wos generaled, it is submitted

that a pencity at the higher end of the penaily provisions be imposed.

H Is subraitied on behalf of the 1 Respondent that the situation is of an kolafed noture

and would not have oceurred had certain events over which the 1 Respondent had ne
control not foken place. 1t is submitied that these were -

fa} A period of two years and 4 months elapsed from the explry of the old lease {1=
January 2004} fo the dote of issue of the new lecse (50 April 2006) and the
mortgagee: took no steps whatsoever to endorse their morlgage in accordance with

section 6011} of Land Transfer Acl. _

{b) 'f‘he. mortgagee had possession of the old lease and as such had express notice of
when it expired. When they wrote fo the 1% Respondent on the 11 of Aprit 2006 they
did not indicate that thelr wanted their morfgage fo be andorsed on a new leose.

(e} On 19" Qclober 2006, the morfgagee wrote 1o the Director of Lands instead of the
Registrer of Tilles asking the foillure fo endorse their cllent’s mortgoge on the new
lmase to be reclified. There is no evidence that this lefter was sent or copied o the 1¥

Faspondent,




F{ipi@;}éf j‘*&fb‘ie to the 1¥ Respondent and wanted to know how his client, the
Gﬁf _?-_Uﬁlt_i Clear the mortgage debt. The 1 Respondent, on instructions of his
denied the debt sum. No request was made fo endorse the morlgage on the

3118 Q: t?éé:rrém‘rm of Lands praparad the new lease and the Reglstror of Tilles registered it

{1} The Registror of Titles roted fwo memoridls, which were noted as being brought
forward from an old crown lacse being no 5375, The Registror did not make any note
o3 o the data on which these were brought forward, '

(g} Despite consent fo the franster being given olmost o month before setilarsant look
place, the purchaser lodged no caveat. The 19 Respondent could not provide legal
advise on 1his ssue fo the complainant becouse he did not act for her,

E. it i not disputed by the Applicont fhat the 1 Respondent hos o good record and is o
contrdbutor to the ledal professlon and the community, The ¥ Respondant specificaly
highlighls -

fal He s 53 vears old and has o clear record since his admission o practice in Fiji on the
25 of September 1981, This yeor will be his 30% year in legal practice and he spent
majosity of his fife In the lagal profession.

{b) 1¢ Respondent graduated from the University of Tasmania in 1980 and completed his
practicadl fraining at the Austrolion Mational University.

{c) Prior to the creation of the Lagol Ald Commission the 19 Respondent over a perlod of
5 years carmed out public legal adviser work for maintenance and divorce matters af

the Ba Magisirates Court.

{d} 1# Respondent served s @ council member of the Fiji Law Society for 9 yecrs and
was the vice president for 3 of those years. Durdng this pered he acted as president
on pceasions and did much of the work on the résecrch and drafting of the wiitten
subimissions on beholf of the Fiil Law Sociely to the Manueli Commission.

(e} 19 Respondent researched and drafted much of the wiitten submission on behalt of
the Fij Law Socdiely to the Reeves Commission which facilitated the 1997 Cornstifution.

i1 He acled as counsel for the Fii Law Society in the Commission of enguiry into the
courts anc judicial system in Fit conducted by Sir Dovid Beathe,




(g} The 19 Respondent was for  periad of two and a hoif vecors a Disector of ‘fﬁa;.Fiii'
Corporation Lmited,

19, Against this the Applicont submils that in ol the circurpstances and taking account that
the dominant purpose of disciplinary proceedings is to protect the public and to convey
o cleor message of deterrence that an order should be made under section 121{1}{b} of
the Legal Practitioners Decree suspending the 1# Respondent's practicing cerfificate for
a patiod of between 4 - 12 monihs,

20, Whilst it Is neknowledged that the 19 Respondent was o victim of clrcumstance it is not
denied that he hoving received correspondence from the solicitors for the mortgagee
tailed o disclose this to the solicitors for the purchaser.

21. “The dividing line belween the legifimate and Weghimate exploitation of an opposing
lawyer's mistake depends, according fo Chamberlain, on whether the mistake In
question hos been fostered by the fawyer, This vary point is expressed in £20.2 of the
Westarn Austrofian Professional Rules and commentary [4] of ch XVi of the Canadian
Bor Bssociation’s Code of Professional Conduct, respectively, as foflows:

un a mractiioner who observes thaf another praciiioner is making or is likely fo rmcke o
mistake or oversight which may involve the ofher practifioner's client in unnecessary
expense of delay must not do or say anything to induce or foster that mistake of
oversight, but must draw the attention of the other practifioner fo thot foistoke of
oversight, unless doing so might prejudice the prachifioner’s own client,

The lawyer should avoid sharp practice and not take advantage of or act without foir
waitning upon stips, iregularifies or mistakes on the part of other lawyers not geing fo
the merits or involving any sacrifice of the client’s rights."® — Riley Solicitors Manuol
percigraph 28.020.20.

29 In Chamberlgin -v- The Law Society of the Ausfrafian Capitel Terrifory 118 ALR 54 at 61
Black CJ solck

“[Such conduct] would be detrimenta] to a relationshlp characterised by courtesy cm. .
fairness that ought to exist between members of the legal profession. A relationship of
that nature ... has as its justification not merely social and ethical mores; it has an
additional justification referable to the public interest, in that cowrtesy and fairness
contribute materially 1o the effective and expeditious performance of legal work ...
Anather vice of conduct that induces or fosters a mistake ix that it may eayily involve, or
in practical terms be close 1o, misrepresentation. In this way such conduct is, af it
nature, ligble to be in tension with the overriding duty of honesty that practitioners owe
to the courts, their clients and to their fellow practitioners.”



oriclent in brecch of his ethical obligations breachecd his duty of henesty fo a
titioner.

he conduct against the prior excellent standing of the i Respendent and
¢ protect the communily and deter others | do not think that o perdod of
. ig}W{}franfﬁd.

'égﬁﬁe:n that the Complainant is facing a payment to the Reserve Bank of
B .49 hiaving paid tegal fees of $1,184.88 fo the 1* Respondent as the vendor's legdl
fees pursuant 1o the terms of the sale & purchase agreement.

4. The Complainant may have other remedies avaiiable o recover the monies and remove
“ the mortgage but she would not be faced with these further legal costs but for the part
‘played by the 1 Respondent in this sorry saga. | therefore see no choice bt for the 14

" _Resporident to pay the sum of $81,830.47 or oitemnatively to indemrily fhe Complainant
“for such amount as she is required fo pay {o taciitale the removal of the morigoge fo
' ‘the Reserve Bank of Fill,
't

7. Payment of the morigoge debi or the removal of the mortgage is indeead o sigrificant
pancity and one that | frust will act as o deterrent fo members of the profession and thus
aiford protection 1o the communily in the future.

8. In the light of fhe orders that | propose [ do not think it s appropriate thot o significant
monetary pendily be imposed on the 19 Raspondent ond | propose therefore that he be
finad o lesser amount than would otherwise be appropriate.




RDER

1. The I# Respondent shall do ol things necessary fo facilifate the remaoval of moigag
210344 from CL14375 whethsr by legal action. payment of the morlgage ‘de
otharwise.

2. ¥ prior to the removal of the morlgage the mortgagee seeks to exercise such rights o

might have pursuont fo the morigoge the 13t Respondent shall kesp Soshi Kiran Prai_ ]
indemnified against any payment for principal, interast or legol expenses, :

3. Should the mortgage not be removed from CL16375 on or before the 31 December
211 the 19 Respondent's practising cerfificate shall be suspended without further order.

4. The 1st Respondent is fined the sum of $10,000 to be pdid lo the Independent Legal _
Services Commission within 28 days. .

‘s
5. Wilness experses in the sum of $241.83 shall be paid to the Independent Legod Servicas
Corrymission within 28 doys,

4. Should the payrments in orders 4 and 5 not be madie within 28 days the 1 Respondent’s
practising certificate shall be suspended without further ordey,

7. liberiy to apply is gronted.
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