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Dafe of Hearing @ 30M Noveraber 2011 & 1% December 2011

Date of Ruling 1st December 2011

1. This matter comas before the Commission by way of an applicafion filed by the Chief
Registrar resulling from @ complainant by a judge of the High Court o the Chis! Justice

which compiaint was forwardad o the Chief Ragistror,

2. The diegationis

Ungatisfactory Professionat Condwet: Contrary to Section 83 {1) () of the Lagal Proctitionars Decree

2009

Particulnrs

Alana Korel g legal practitioner, on the 9% of July 2000, appeared on behalf of the plainiilf in the Swva
High Covirt fn e metigy between Board of Reproductive & Family Health v Dr. Sakeo Varea HBC 206/08
whiich matter was pregided over by the Honorable Justice Heitiorachohi, showed discourtesy to the Court
by widduly raising her voie o the Honorable Judge while the proveedings were wnderway and upon being
directed by the Honoralle Judge to calm deown, persisted in her disconriesy by refiesing to lower her voice,

sehich conduct was controry fo Rule 3.2 () of the Rules of Professicnal Condue
Peractitionsys Decreg 2009,

¢ and Practice of the Legnl

3. in support of the application the Applicant has tandered to the court a stalement made
by the judge together with a staternant made by PC Shovned Chand, the orciery to the
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judgfta o that day, and a further statement from Mr Kafod Muararn was alse tenderad o
court.

Oral evidence wes given by PC Shavneel Chand and Mr Muaror.

The jucge in his statement fo the Chief Justice relevantly says-
Counsels whe appeaved fn this case were one Mr K Muaror and one Ms Alena Koral.

The case way catled for weitten submission in respect of an application for substitution of the defendant,
buy My Muaror informed the court ot he would not pursue the application far substitution of the
defendani and thevefore would not be filing wrinten submissions.

Subsequently, Mz Korol moved for casts but 1 ordered that cost would be determined at the ehd of the
substaritive palter. '

At this monient'Ms Kovoi firxt objected wnd starled shouting (i voirl, poiniing hav finger at e grd Mr
Mugror. Her conduct was owtrageous and she lalked in such o lowd voice, | tried to calm her down. |
asked her to make an appeal ageinst the order if she is not sat fad with it without critieizing it s open
court, but she contianed with hor shouting,

{ got off fram the benck and call the Chief Regisirar. The lawyer My Karol staved for about 15 minutes in
pomrt room showting and raising her velee.

4. M Muaror in his statement and confirmed in his oral evidence says of paragraph 9o

2 Before Justive Hettiarachi on that date, I e an aval application not fo praceed further with my
application filed on 26™ February 2010 but instead, sought to have our earlier application filed o
2™ Janary 2009 to strike out the statement of elaim of the Plaintifli, be fixed for hearing instaad,

14, At that stape, Frecall Ms Kool then requasted that costs be ordered in favour o her cllens.

1. The juelpe constdered wd { recall be safdd that he would order thot costs be determined af the end
af the substontive maotter.

i2 At that point, 1 recall Ms Korol started fo raise her voice saying that she object to the ruling by the
Judge on costs. | cannot recall exactly what she said because in a very short tinte, she started o
yell at the fudge and refused o listen to the jusdge. She was pointing of the Judge and also ol me
and saying various diings {of the top of er voice) that 1 cannot specifically vecall becawse §wos
taken by complete swprise with her sudden and abrupt fone at the top of ker volce addressing the
Judge. | remember turving to s Koroi af the back table and said to her to calnt down et ower

her voice bt that oid not help.

13 § vecall the jwdge trying to tell her fo appent the order if shz was not satisfied but waforiunately,
she was contimiously shawting of e judge af the sane fime.

14 Fwas sitiing in front of Ms Korod in shock and ravall the fudge just stood up and wathed off the
bench, e

7 the orderdy In his witten staferment confirmed in his ool evidence again states thot s
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| rig and poinfing her figure at the judge and M Muaror.

5 ivan belore the Commission on behalf of Ms Koroi by Ms Dovile Walker on
f s Korol outside her professional iife in her community ife particulady In her
hurch involverment.

fhe tules of Professional Conduct end Practice pursuarnt 1o the Legol Practifionsrs Decres
stating In parograph 3.2 o prociifioner shall at of imes:-

{ Act with due courtesy to the Court;
i is that rle thot ihe Applicant says the Respondant has braach,

The Applicants then brings the complaint pursuant fo Section 83({1){al of the Legol
Practitioners Decree which provides;.

Without limiting sections 81 and 82, the jallowing conduet is capable of being ‘wsatisfastory profisyional
conduct or ‘professional misconduct far the purposé of this Dagres;~ _

fw Conduct consisting of o contravention of this Decree, the vegulations and riles made wnder s
Diecree, or the Bules of Frofessional Conduck;

The lssue i whather conduct of 1his type amounts 1o unsofistactory professional conduct
notwithstanding that no action i foken for contempt has been considered by the
relevont tibunols and courts in Australia where it hos been held that it's o matter for
consideration of the parficular facts in the porticular circumstonce of each cose.

The Applicant has referred the Commission 1o decision of the Adminishrative Decisions
Tabungl In Mew South Wales Bar Associates v ol Savero [2000] NSWADT 194 where ot

paragraph 17 the Tibunal sald:-

“Any advocate appearing before a court in this state does as a member of o learied and noble profession.

He or she has the privilege gromted by law of appearing For citizers, corporations and gOvErnpIRns.

Courts are entitled fo expect from the advocate comprtance, lonesty, integyity and learning, The advocate

is inumume from suit for defamation in respect of anything which ha or she says during the course of the
court procegdings. This privilege Is one which can be abused and if it is abused, In owr opinion, serious
barns is cansed not only fo the persons Involved in the matter byt 1o the Tagal profession. Apar feowm this,

sitch abise of privilege, havms the reputeion and standing of the advocaie and damages the refationship of
treest should exist between advocates and e Bench.”

Al poragroph 44 the Tibunal said:-

" In aur opiion, if the vonduct afteged against a barrister in proceedings hefore this tribuned amounis to 4
contempt of court, then that would ufso be conduct which was unsatisfactory professional conduct.”




15. At paragraph 45 the Trilbunal saick-

wowever, conduct which fs not sufficiently serious 1o be vegarded as a confemp! af court vould
ameunt to unsatisfaciory professional condhiet " .

16, At paragraph 85 the Tribunal saick-

“fy gur opiaton, counsel are entitled, and indeed, vbliged, to point ot Lo the Bench impropriety on the part
of the judge, if If exists. From sinme to time, epuwsel make application that a judge should disquallfy
himselftherself bevouse of puvoeived or astual bias. 1t would also be approprivte for counsel to loke
objection to wndwe or unfeir interferencs by the judge in the couduct of the wial, it would be perfectly
appropriate for counsel 1o fcapable of contining to hear @ teled, it would be perfictly appropriats Jor
counsel ¢ mbggif- that helshe should censi fo have finther involvement on the il ”

17. Af paragraph 179 the Tribsuncd saide

“As we have earlier pointed out, If the conduct of the barvister ampunted to & contenpt of court then that
could amount fo wnsalisfostory professional conduct, but the fact that §t was not in the legnl sense,
contemptuons, does pot maoi that the pendiet could aot be wnsatisfactory professional conduet.”

18, At paragraph 180 the Fitburiol saicd-

b conrts, bn our epinion, have mads it clear that 1y a barrister insults o fudge that may be o contempt of
court, but mere rudenesy ad areagance seoneld not necessarily be a contempt of courl. I our opition,
rudeness anid arrogence by o barvister dirscted 1o a judes, whilst it may nol be syfficient to grownd a
charge of contempt of courl, map be sufficient to pround a complaint for wsatigfactory professional
. conduct. However, the fucty {n each cose wecessarily deberinine whethar the conduct is unsatigfaciry

professional eonduct.”

19. The Respondent submifs thet the order mode by the judge on fhe doy was
inappropriate ond that she wos pointing out o him that fact ond that she was doing it in
he interests of het clients ard putting her clie nt's case forcafully.

0. The Respondent further subrrits that she has o fght In deed an obligotion o protect the
interest of her client and affectively fo do what Is necessary in that regard,

91. As the autharty to which | referred clearly indicates that itis o maolter for determination
on the particulor facts ot the porlicular mortter as to whaither the conduct in fact
amounts to unsafisfactory professional conduct.

79 The orly evidencs before me as 1o the conduct is that contained in the sttement from
the judge, the stetervent and oral evidence of Mr Muaror and the staterment and orcd
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f the police orderly Shavneel Chand,
tatements are ofl relevantly consistent,
24. Eﬁbmissiom of the Respondent go to g justiication of her conduct rathar than ¢ denicl.

a5, On the basis of the evidence and the tests set forthwith in the outharities to which | have
relared | om salisfied that the Applicont has astablished the allegation contained in the

complant and 1 find it proved.

ORDERS
1. The R@S}g@ﬂd&ﬁ? is found gullty of Unsattisfactory Professiona Conduct.

" e

'/ JOHN CONNORS 1 DECEMBER 2011
(" / COMMISSIONER




