IN THE INDEPENDENT
LEGAL SERVICES COMMISSION B
NO.002/2007
BETWEEN: cmsﬁ;&aelsrmﬁ o APPLICANT
AND: HEMENDRANAGIN RESPONDENT

APPLICATION  :  MsVI
RESPONDENT =~ : = M

DATE OF HEARING : 'zsm-;gmmm_ 29 Aprl 2010
DATE OF JUDGMENT: 7" May 2010 -

JUDGMENT

1. There k before the Commission by a way of Applicalion 3 Complainis. The first of these
Comploints contains 4 allegotions. The second Complaint 3 dllegations and the third
Compiaint | allegation.

i 2. Complaints 1C and 1D were on 27% of April 2010 withdiawn by the Applicant and are
dismissed. Compleints 1A and 1B were of the conclusion of the case for the Applicont
distnissed and In this judgment the reasons for thal dismissal are published.

3. On the 27 Apdl 2010 Complaint number 3 was withdrown by the Applicont ond s
dlismissed,

4, The Respondent admits the cllegofion contained in Complaint 28,
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COMPLAINT NUMBER 1

A Unsafistactory Professional Concluct: (;"cm’frqw fa secﬁﬂn 81 ond 83{1) la) of the Legdl
Prociitioners Decras 2009 coaLi e

Pcﬁicmars

y‘ { ﬁugm?‘:’?{}ﬂs chc:fged szmes Pream Singh
ingire Info and claim agoinst the Esfgle of
with Hemeﬁdra szgm s procfice of | aw,

8 Unsodisfactory P-rafésstc;&hﬁg Qom;g Sy

Particulars

Hemendra Nagm o legal practitioner between the 25 of Fehruary 2008 and the 7% of August
2008, in his copacity as principal of Sherani and company falled fo inform James Prern Singh of
the conflict of inferest that existed in respect fo his instruclions to inquire info the fransfer of s
mother's, Bhan Mot Singh, inferest in the tand sifuated ot 403 Granthom Road, Suva regrsiered in
the name of Surj Pal Singh In CT 21368 being Lot 9 on deposited Plan 3114, which conduct
occumed in connecilon with Hemendra Nagin's practice of law, falling short of the standards of
competence and diigence that a member of the publfic is entifled o expect of o regsonobly
competent or professionat legal praciifionar.

5. James Prem Singh, the Complainant, is the son of Suny Pal Singh o Bhen Mol Singh.
Bhom Mol Singh held o lecse with respect to Lot ¢ in BP 31 14 being 403 Grantham Rocd

Sarnabula,

6. in ahout 1967 as o result of an acrimonious separafion Bhon Mali Singb ransferred a 50%
interest in her leasehold properly of 403 Grantham Road Samabula to ker husband Suryj
pai Singh {Ex RA2S] following the fransfer Suruj Pol Singh and Bhan Mati Singh each held
an undivicled one half share in the leasehold of the property.

7. Suryj Pod Singh had subsequent relationships with Madan Kuar and Daya Wall,
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12,

13.

14,

15,

16,

P{em Masih Sﬁkhu, me awar of he
old ?stke fc» hm Suru; ch Singh ?he

In 1982 Suryj Pal Singh reached ag
freahold fille to the lond, fo ton
consideration for this tremster qu"evad@n,
and dated 17 March 1982,

The Daed [Ex RA&S] recites ‘”And whe
of registeret! lease no 58869 1o the
Gobardhan Mahorol of 4&3!_3 Grc_!{?; an

iransfarf@d into ihe nome :::f‘ 3
ong half shore in the leasshold,

Was on ﬁ"se 3‘6 {}E ﬁs;}ﬁ! 20{”18 grﬁn

After leaving imited interests Suruj Pal Singh left all his propefty fo Bharat Singh,

On the 12 February 2008 Bhan Mali Singh granfed a Power of Atlomey to James Prem
Singh.

in Febuary 2008 if would appear that contact was made by Maorgaret M Solfer, sister of
lames Prem Singh, with Radhika Naldu a solicitor ond employee of Sherani & Co.
Inshuctions were apparently given by Ms Salfer to cloim against the Estate of late Mr3 P
Singh [Ex RAG]. It would also appear that arrangements were made by s Sciter for Mr
Iames Prer Singh fo call upon Sheranl & Co with respect 1o these instructions.

By emaill of 220 Febroary 2008 from Ms Salter o Ms Naidy [Bx RAS] it was soid “please
note, all charges will be pald by Mr James Frem Singh. Should there be a problem, F il
settle any costs incured.”

The emdll diso osks That Mr James Prem Singh be contacted to sign ond lodge a cloim
attached to that communicafion. The claim s detalied in [Ex RA7],
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i7. By latter doted 26 Febmmw QQOBH kgned by 3»::1mes Prem Singh cxnd his mmih@r th:m jdatfi

9.

21,

22,

. In would oppeaor ?mm thayew:fa’E

Singh [Ex RAZ2] it would appear fhﬁf Sherani Cr;; were engaged for. fh@ fg%fawlﬁg -

I Contest the will of the late Mi SUruf Paf Sing 1 'as his surviving legally mamed wife,

2 Place caveafs over ol assefs of ihe. fai‘e Ma_" 8wy Pal Sf‘ﬂgh including all fifles fo
property, shares in Sumcbufa Eief: I :erﬂed and any other asﬁefsf unm such
tirme as resolution of all c:!a:ms' .

3 Makes claims against Mr Bﬁ
Wall {oka Elizabeth) forall m

4  Make claim for 50% of aff prope
land acquisition for the purpos@s @f o0
Suvg,

o c:ii Singh Ms Mﬂdﬁn Kuor e:mzf Ms Daya
| the iate Mr-Struf Pal Singh,

mpensafion recelved as part of compiisory
den:rrg ¢t 403 Grantham R?oad Sarnabula

the were requilcr emnail cammumcuﬁcms
Co.ln: qdds%i@n M. jc:mes Prem
upen Sheran! &

between James Pram Smgh_ Ms-
Frag;?s tfawii&d 143 Fij fromdimetolir

Upon the intlial msffucf;cns bemg aven by Mr James F‘rem Srsgh cm s ﬁtiandr}ncﬁ af
Sherani & Co payment in the sum of $5,000 by way of retainer was sought by Sherand &
Co and was poid by Mr Singh. By memorondum of fees tiled “Tox Invoice® dated 13%
August 2008 [Ex RAZ3] fees were rendered 1o Mr Singh for work done by Sherani & Co.
This fax Invoice detalls the sum of $5000 thai was paid and renders fees ond
disbursements totaing $2.369.86 which resulted in a refund to Mr Singh of $2. 630. 14.

The fax invalce is o detalled chionology of work perdormed between 22 February 2008

and the 8 August 2008.

it is not possible for me fo conclude that the fees charged are excessive based upon the
evidence that has been placed before the Commission,

From the svidence It is apparent that the alleged conflict of interest s based upon the
fact that in 1982 Mr Nagin drafted a Deed between Prem Masih Sukhy and Suruj Pal
Singh together with o fransfer of the freehold land of 403 Granthom Road Samaobulo,
theare s no evidence before ma 1o suggest that the Dead was drofted other Than in

qccorddnce with the instructions recelved from the partfies to it The Deed
acknowiedges the inferest of Bhan Mati Singh os holding an undivided one holf interest in
the lecsehold of the property.




7
i
.\Q'?

o

456 csrcumsic:mes im aamsent h:- fhe
m&:ﬁ %iz e was sub;&ac:é ia fhe iamasahr;siz:é

c;sf the ‘rr{:msfer

24. There & no evidence fo support fhéséiéi
interest in Sheran! & Co foking and Gctin
his sister Ms Saiter nﬂiwﬁhﬁfanﬁin'
the treshold upon the apparent i

25. There s no mpmfam img}mpaeiy ihoi :

consent ie hs:we been ab:mned it is gegre!fm&iiué %h@? Gé:i?ic& of has tyr:m is gve&n by Civil
Servants without legal training. :

27. There is no evidence sutficient to suppart the complaint and accordingly it is dismissed,

A Unsatisfaciory Professiongl Conduct: Condrary to section 81 and Rule 1.1 of the Rules of
Professional Conduct and Practice of the Legol Practifioners Decres No 14 of 2009,

Particulars

Hemendra Nogin o legal practitioner, on one occasion between the 8" of Movember 2004
orid #he 14" of December 2004 abused the relationship of confidence ond trust with his
clients Mohommed Afzal Khan ond Shairul Begum Khan by advising them fo increase the
consideration value for the sale of the land situaled o Donu Place, Tamavua registered in
CT 28572 belng Lot 1 on Deposited Plan No 4012 which they agreed fo sell to Subhash
Chand, the increase being from $350,000 1o $400,000. when they would not benefit from the
added increase of $50,000, which conduct occumed in connection with Hemendra Nagin's
practice of law, falling short of the standards of competence and diigence thal o member
of the public i entifled fo sxpect of o reosonably competent or professianal tegal
practifionsr,

5



i,

£,

o
=

Particulars

B Unsaistactory Professional Condiuct: Contrary 16 seclion 81 of the Legal Prociilonefs

Decrae No 16 of 2009

the 11k day of August 2004 and the 14% day
nfor the scle and purchase of lund
. Khan situated at Donu, Place
fted Plan No 4012 fo Subhash Chond
Mohammed Afzal Khan and. Shaird
clion with Hemendlra Nagin's practice of
gence thot a member of the public
ohallegal practitionsr.

Hemendra Nagin a legal practifioner, bet

of December 2004 actad for both parties ir
awned by Mohommed Afzal Khan and $
Tamavuea registerad In CT 28572 being Lot | @
thereby creating a conflict of interest fo the de
Begum Khan, which conduct accurred in con
faw, faling short of the standards of comy
is entifled to expect of a reasonably co

€ Unsatistoctory Professional Condug echon 81 ¢ Hegal rrdc ,f‘éjﬂera
Becres No 16 of 2009 gl ot f R A L e

?mﬁcuiars

Hemendra Nagin ¢ legal praciitioner, between the 114 day of August 2004 and the 140 day
of December 2004 acted for both parties in a fransaction for the sale and purchase of land
owned by Mohammed Afzal Khon and Shalul Begurn Khan sfuated aof Donu Ploce,
Tamavud registered in CT 28572 being Lot 1 on Deposited Plan Mo 6012, fo Subhash Chand
and fated 1o protect the best interasts of Subhash Chand which compelied the soid
subhash Chand o issue a Wit of Summons ogainst Mohommed Afzal Khan and Shoiut
Megum Khan in order fo protect his interests, which conduct eccurred in connection with
Hermnendro Nagin's practice of law, fofing short of the standards of competence ond
diigence that o member of the public & entiled to expsct of a reasonably competend or
professional legal proctifione,

28, Ins this matter the Respondent was simullaneously acling for the vendor, the purchaser,
the mortgagee and it would appear from the evidence the real estate agent.

99, The Complainants Mohammed Afzal Khan ond Shaind Begum Khon were the owners of ¢
parcel of land in Tamavud which they desired to sell

30, Titus Narayan of Titus Reat Estale negotiated the sale of the leingd fo Subhash Chand. This

followed the Complainants having entered inlo an agreerment with Mr Narayan whereby
6
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A,

34,

35,

36.

3.

38.

3.

. The Camp%aénani WS mken b’!f Tiu#'

he was engaged fo find o pumhase or the _m‘i-&ﬁd bﬁmm& em‘ﬂ ed Eﬁ?‘ way of
commission for such of the purchase | P & as eea;:i@d :§35€} 000, Tha ggreameﬁ% WIS
for o patlod of 3 months only, :

It was during fhe 3 monfh period that Mr Narayan infroduced Subhash Chand,

:e,éfﬁeé of. Sﬁfercm? & C::f:: ?fi) engage

To focil tafes fh@ s&tﬁam&nﬁ
respact to the subject lond,

Setllement wos not abile to be effected on or before 318 October 2004 and o lurther
agreement was reached bebween the Complainant and Subhash Chand whereby the
corsicderation was reduced to 3350000 and sellement was o be effected on or before
L5 Decarmber 2004, :

This agreementi dlso contained o provision for liquidaled domages in the sum of $50.000
should there be defoult on the port of elther porly in the completion of the agreement
[Ex RC4.

Following the execulion of the fist agreement [Ex RC2| a deposit in the sum of 340000
wos poid by the purchoser to Sherani & Co.

By letter dated 290 of October 2004 Colonial Bank issued a housing taan offer fo Subhash
Chond for o loan in the sum of $400,150. T?;e purpose of the loan was described os
being “purchase freehold vacote Jand” [Ex RCE],

At this time the sole and purchase agreement execuled by the porlies reflected o
consideration of only $350,000.
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40. ttis from this point on that the evi ompiainant arid Respondent differs.

41, The Complainant says that he was ca!leci‘ %0' the oﬂica af Shamm & f::o cm 147 of
Recember 2004 for the purpose of oxe whetl he descr;bes asa “suppiemaﬁfw
agreament” which had o consids 400,000 and pmv&ded far seftiement on of
before the 319 of December 2004; he iImpact of this agresment on him
and was informed by Mr Nagin woice would issue reflecting that he
was receiving only $350.000 ¢ 50,000 wais 16 be i’@fu ed o Mr

Chand., To fucil i;:;%e this ac:; ﬁf@dﬂéiﬁm;@d ta exac:uifs an

purchase Ggreemen

43. While nio explanation is offered os to why this was 1o occur it s implied that the benefit to
the Compicinont wos the release by instaliments of the deposit of $40,000.

44, In the course of the fransaction the Complainant says he informed Mr Nagin thal there
ware no rates levied on the subject lond as it was "Waste Land™.  Mr Hagin In bis
evidence says that he caused his conveyancing clerk Rohit Singk 1o make enquires with
Suvar Clty Council and was informed that there were no rates levied with respect to fhe
subject tand,

45, Following setifement a demand was made by Suva Cily Council on the purchaser for
rates from 1994, (the date from which the Complainant acquire the land), for arears of
rafes which arrecrs amounted 1o in excess of $19.000.

44. Mr Chand has subsequently commenced recavery action against the Comploinant for
these rate arrears, The sale ond purchase agreement cortained the following tenms...o-
“the vendor will hand over fo the purchaser receipts {or show sufficient eviderce of
payment] of city rates, land rent. lelephone, eleclicily and woter charges paid up 1o
the date of setilement {or such of themn os are applicable).”

47. Clensse 15 of agreement provided "the agreements obligations and waorranties of the
porties hereto hereiry set forth in so far as the same hos not been fulliied at the time of
8




L

compiletion of this 1raﬂs<mﬁ::m s?‘lﬁﬁ mt m@rg th iﬁ% fgiv'ing_ Q-ﬁ:d:%mkiﬁgz 'ﬁf_ﬁﬁe to the

said property.”

48. Also following setfiement of the sc:ie '?h C;ﬁm ant rﬁcewed erdemend and ultimately
a Wit of Summons Issued t:ay Shemﬁi & Ce k;:ehatf of Titus {sclles). Agency. Lidted
wherein a commission on o sai& pm:e_ of 4&0 Gﬂt} bemg in fh@ surm c:f $43€)ﬁ{} Wi

lesimad, : : . _

THE LAW

Cimuse 81 of the E)acr@e Qs :nct&dmg
i o an: employee or agent of o T lal)
fio w:#h the praciice of low that falls short
fa member of the ;:wbﬁc Is eﬁ?ﬂf&d o

49, Unsadlsfactory professional conduct. i
“wonduct of o legal prachfioner or
practifoner or a law firm, occy ©
of the standords of compete
ax;:zsacf ofa mamraﬁ:bfy com,

50. The c‘i@hnﬂ;on fcaf:uses
these terms are defined it might bs exXpecite hiey be give
The dictionary defines “diigence” to mean. “Gﬁ?&? and cmsmenﬁmusness in ona's wark”

51, "Competence” I defined as "having the necessary skilis of knowledge fo do something
successtully”. 1 is thought that this requires o legal practitioner to be bound not only fo
complete tatks In g fimely and puactual manner, os required by the requirement of

diigence but lo complete tham with the level of skil and precision that a member of the
public is enfifled lo expect rom any pmf@ssiumt péarson whom they have tusted fo cany
out work for them,

STANDARD OF PROOF

52, The relevant standard of proof fo be applied to discipinary proceedings wos corsidered
at length by The Court of Final Appeat of the Hong Kong Special Administrative Region in
A Soficitor and The Low Sociely of Hong Kong Final Appeal No. 24 of 2007 [Civilj, There
the court considered infer alia relevant authorities from the Privy Council, the High Court
of Austrolia and the High Court of New lediond jwhose deciion in 7 and Dental
Complaints Assessment Committee,[2007] NIAR 343, was subsequently confimad by the
supreme Court of New Tsdland [2008] NISC 55).

53, The Privy Council in Comphbell v Hamiet {2005] UKPC 19 held that the crimingt standerd of
proof was to be applied In all disciplinary proceedings concerning the legaol profession.,




54. The High Court of Australia In Reffek.
stanciard of proof applisd buf md c:ii

55.

56, The .
[2008) NESC 851
114: "We acknowle
on the right of fndivi‘duals fo wo
flexible application of the civii skandard wiﬂ  how
whao face such proceedings.” :

wzr, g!ve a!t dwe ;arofeaﬂan #a parms

In A Salicifor and The Low Sociely of Hong Kong the Chiel Justice of parograph 114 sald:
“in my view, the standard of proof for disciplinary proceedings In Honk Kong Is a
preponderance of probabllity under the Re H approach. The more serious the act or
omission dlleged, the more Inherently improbuble must It be regarded. And fhe more
inherently improbable it is regarded, the more compelling will be the evidence needed
fo prove It on o preponderance of probablilfy. I that Is properly oppreciated and
applied in a fair-minded manner, it will provide oppropriale opprodch o proof in
disciplinary proceedings, Such an approach will be duly conducive fo setving the public
interest by maintaining stondards within the professions and the services while, of the
same lime, protecting their members from unjust condemnation,”

57

58, | am therefore of the opinion that the appropriate standord of proof to be applied & the
civit standard varied according to the gravity of the fact fo be proved. that is the
approach adopted in amongst other places, Ausiralia, New Tediand and Hong Kong.

10



CONCLUSION

ﬂg@nt in f::immmg COmmiss Etm on _W
price Is ref,:}rehemqblek

&1, { am sotisfied on- i?‘m bc*s including: the loan
mp;:smmbia ?s} . {:hmﬁj
benefit of the purchaser: cmd that the p _ s Inciuding the pafeﬁ;ﬁﬁl far
& cloim by the agent for commassm wars mi ;’ﬁl&@d wiih the Complainant accordingly 1

fined the dlegation established.

&2, The lssue with respect o the failure fo adjust rafes on sefflerment i on the avidence less
clecr but it Is apparent that insufficlent encuires were made by the solictios on behalf of
the vendor and more impeartantly the purchaser to ensurg that rates were odjusted on
selflernent. The Respondent was able to obtain from Suva cily Councll a letter [Ex RC38]
for the purposes of these proceedings but the Commission is asked o accept thal no
such advice was avallable prior to setflement of the sale ond purchose agreement
between the Complainant, his wile and Mr Chand.

63, 1 am of the opinion that the conduct does fall within the definition of Unsatisfoctory
Profesdonal Conduct and that the requisite standord of proof has been established and
accordingly | find the dllegation proved.
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QRDERS OF THE COURT

1. Complgint 1A -
Complaint 1B -
Compidgint 1 -

& W

Compilaing 10 -
5, Complaint 2A -

6. Complaint 28 -

7. Complaint 2C =

Complaint3 -

r

/

4 John Connors
- COMMISSIONER

o ., g
[ LA

Complaint Dismissed e

Complaint Disrnis

Compldint withdrawn and Dismissed

Comploint withdrawn ¢
{inci the Respondent guilly of Unsafisiactory Professionat Conduct

The offence f drnifted a finding of Unsafisfactory

Dated: 7 May 2010
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