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RULING

1 'Thef@jﬁs before the Commission a Notice of Motion fited by the first Respondent fo these
: ﬁmcaeﬁings which seeks the following orders. :

. 2, That the charges aguinst the fist respondent, Vipul Mishra, be cisrrissed on the Doses
' that he acted for the vendor only in respact of the framsaction complained of by the
complainant and on the bases that shie hadd Her own lawyers acling for her.

3, Alfematively that ‘the chargss against the  first Respondent be severed and heord
separately from the other practitioners charged, '

4, The first Raspandeﬁﬁ, Apﬁ)ﬁmnt o the Mﬁiiméﬁ. refies upon on offidovit swém by Him on
. the 26! of October 9010 and aiso on the declorafion of his clerk Mohammad Kazim.

he Motion is opposed by the second, mird and fourth Resporcients and by the
'Zﬁsbpii_c»cmi ‘




B The second Respondent refies upon an aoffidavit of My, Reza swom'™
Nowember 20010 '

7. The Commission has had the benefit of wiitten submissions filed by the
aricd of skeleton submissions filed by the rd Respondent,

8. The substonlive matter befors the Commission i comprised of 8 counts the 13
3¢ counts make allegations against the 19 Respondent the 4% count
allegation against the 2 Respondsnt the 6 count makes an dllegotion aga
Respondent and ihe 7 and 8 counts make allegations againgt the 3 Respone

9. The issue the substance of the substaniive matter would appear 1o be o conveydr
fransaction in which the bt Respondent/Applicant on the motion acted for the v
that ronsoclion and the 20 Respondent acted for the purchaser the 34 gne
Respondents oppear fo have acted for a mortgagee and 1o have had somie
with the purchaser, Those observations are mode solely from ihe 8 counts Comps
within the application,

i, ?}aa ¥ Respondent/Applicant on the moflon submits that his only involvement I
matter Is in acting for the vendor and that the vender s not the complainant wifh
respect o the conduct of the 1+ Respondent and thal accordingly it Is appropriat
the B 2nd and 3 counis be severed and dealt with independently of the remcinir
couris, '

H. The 1* Respondent/Applicant also submils that the I 209 and 3¢ ecounls in &
application should be summarily dismissed on the boses thot he acted only for the
vendor and fhere being no complaint by the vendor the relevant provisions of the Lagal
Practifioners Decree to found a finding of unprofessional conduet are not present,

12. The Applicant submits that the Commission heas no jurisdiction fo deal with an application
for summarnily clisrnissal. : |

13. In support of this submission the Applicart relies on secfion 112 1} of the Lagal
Praciitioners Decree 2009 which states that wpon receipt of the application to
commence disciplinaly proceeding under saction 111 the Commission shall conduct o
hearing info each allegation parlicularized In the application.
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4. The submdssion s amplifisd to require that there be a hearing that is that evidence be
taken on all allegolions In accordance with section 112 and without that occuring there
is no capacity to dispose of the appilcation.



] be% noted that the Commission is o creature of statule and unlike
‘e}mm jurisdiction the Commission can only do those things that

: u?é‘. Is iIndeed extremely broad in the orders and anciliary orders
the: Commission making and in the broad faciiitalion of the conduct
nt of proceedings belore the Commission.

h thé mofion olso submits that material necessary to deal with the
qinst the 1# Respondent will be the subject of a cloim or maybe subject of
gal professional privilege ond maokes the point quite corectly that the only
» canwave that privilege is the cliend.

of Professional Conduct and Practice set out in e 1.4 that information
by o practitioner from or on behalf of o client & canfidentiol and shall not be
unicated to others save with Tthe clients consent or wheré so required by law. Thare

here no elaboration on what is meant by the words of so required by law at commen

19 The .matters that r?négi”ﬂ be protecied by o claim for legal professional privilege are
" indeed limited and | am of the opinion that that argument is an Insuffictent bases fo
- either sever or dismiss the allegations against the 19 Respondent and should if be that

oy claims for legal professional privilege are made they can be deait with on their
merlts at thot fime. ' '

20, The other Respondents apart from the 19 Respondent submit that they will be prejudiced
if severance be granted,

2%. They submit that the transaction is ong fransaction one couse of events ‘and therefor
shouid be dedlt with fogether In faimess to ol parties, '

. H

’22_ Commissions been referred 1o two authorifies in that regard the fist being R V Assim

[1966] 2 All ER 881and a decision the Fjl Court of Appedl - fTomaibeka V the State [1999)

FICA 1. The applicant fo the action has also referred the Court o a decision of Madom
Justice Shameem in State V Ashneel Prasod and ofhers {2009, FIHC 5.

23, These. authorifies o which | have been referred relate to the conduct of crminal
proceedings but despite that | think the words quoted in paragraph 24 of the Director of
Public Proseculion V Singh [2010] FIMC 5 quoting Justice Shameem it is said that:

" hoth af coramon law and under skatue, the prosecution is enfitfed to charge principal
offender and secondary offenders In one charge or information provided there is
U sufficient evidential and factual nexus in refalion fo each accused and provided there is

- no prejudice fo the accused.”




24. 1 would have thought that the the principle thersin axpmssed ww{ﬁ
proceadings before this Commmission,

25, There is in my opinion nothing that has been placed before me to show . i}‘s
wolld flow 1o the 1# Respondent should the matler not be severed.

26, if it is that In the course of the hearing of the subsiantive matier any Issue drises
ight result in prejudice then | think that con be dealt with at that fime,

27. The Commission i§ by virlue of section 114 of the Legal Praclfionsrs Decree ﬁbi;gaﬁ
act fairly In is proceedings whilst hordng flexdblity in the reception of evidence ond t
being bound by the rules of evidence. The dominant procedural requirement is that th
Cornmission act fairly to all parties before it. In exercising that discration | am not safisiied .
thoi there is any prejudice to the 19 Respondent of that it would be unfair 1o the
Respondent fo procead with the substantive matter in its enfirety and 1 see no bases
sumimanily dismiss the ollegation against the 1+ Respondent without taking eviden
whether or not the provisions of the decres regquire It as a matter of low that avidente
be taken to facilitate the defermination of an application before the Commission.

28. In the circumstances therefore | am not scflsfied that the orders sought should be
granted and the Notice of Motion is dismissed,

JRDERS

t. Notice of Motion s dismissed,

/JOHN CONNORS & DECEMBER 2010

COMMISSIONER




