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JUDGMENT ON SENTENCE

1. The Respondent hos being found gullty of three counts of professionat misconduct and
one count of unsalfisfactory professional conduct.

2. The most serious count of professionat misconduct is that resulting from the conwviction Jor
the assaull of his opponent's client in the precincls of High Court Lavioka, The
conviction was on the 61 June 2008 and the assault occuned on fhe 14t Februory 2005,

3. A further count of professional misconduct and the count of unsatisfactory professional
conduct arise Fom the Respondend's conduct in @ convencying fransaction when he
wias acting for both the vendor and the purchaser, The rarsoction extended from the
2%¢ October 2006, when instructions were received, uniil the 20 Morch 2007, when the
transfer wes registered.

4, The third count of professional misconduct orises in connecton with the odministeation
and disbursement of trust funds between 1995 and 2008,

5 Section 121 of the Legal Practifioners Decres sefs forlh the powers of the Conwnission
upon « finding of professional misconduct or unsafisfactory professional conduct, The
ultimate sanclion Is that the legad practitioner's name be struck from the roll and the
rmost fenient penally is g reprimand.




6. When considering the appropriate penally it is necessary te considar not only the naty
of the misconduct but also those of the following lssues as are relevant:-

The frequency of the misconduct and prior finding of misconduct;

The lovevess age ond professional experience:

The lawyers otfifude;

The lawyers {lack of} apprecialion of wrong doing,

Testimonicts and opinfons by third parlies:

Hiness and shressors sufferad by The lowyer;

The loss suffered by third parlies o5 o result of the lowyers misconduct;

The loss already suffered by the lowyer personally as the result of the misconduct.
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7. ) salisfied that the conduct is an solated blight on an untarnished professional coreer
then a less severe penally may be appropriate — Legal Prochitionsrs Conduct Board v

MNicholson {2006] 243 1515 793,

8. The level of experience moy be relevant and it may, If the misconduct 5 o ane-off in and
otherwise unblemished lengthy professional coresr, support the conclusion thot it wias
entirely out 8f character ond does not warrant a severe disciplinary sainction, dependant
of course on the sedousness of the misconduct - Chamberdain v Austrafion Capitol

ion. v Evait [1968) 117 CLR 177 of 184

“The Responpdent's folure fo unﬂérs?ﬁnd the emor of his ways of itself demonstrates his
unfitness to belong to o profession where, in practice, the client musf depend on e
standlards as well as fhe skilf of his professional adviser.”

10, The main purpose served by disciplinary proceedings is fo protect merbers of the public
from misconduc! by lawyers - Southem Low Soclely v Westhrook ( 1910} 10 CLR 609 of
422, This recognizes the public interest in the in’ eorty of the mambers of the profession,
so central to public conlidence in the legal system,  In New South Woles an appsliale
judge branded the profective funclion as o ” recognifion of the social value in the
avaliabily of the services provided fo the public, combined with an understanding of
the vulnerability of many who require such services” ~ New South Wales Bor As sogiotion v
Meakes [2006] NSWCA 340, :

11, The aim of professional disciplinary procesdings is o means 1o sefaguard the reputation
of the profession - Southem Law Sociely ~ Westbrook (1910} 10 CLR 409, Related fo this
are the objectives of maintaining proper standards in the profession and setling an
excrmple to ofher lawysrs ~ De Pordo v Le: elifioners plaints Co. ;
170 ALR 700, It cannof be dernied, to this end. that a disciplinary sanction may deler
other lawyers from engaging in the impugned conduct and also deter the lowyer
disciplined and so indirectly protect the public against like detauis, it is soded that this
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13,

means that o court or tibunal, in moking o disciplinary order, fokes account of the
message that the order conveys o other lawyers, pariculady young lowyers «~ Re Drew,
{1920} 20 5R [NSW) 463 af 466, .

The fact that professional disciplinary proceedings are direcied ot a chiefly protective

objective does not deny that they may generate an outcome Hiat is punifive in effect
The courls hove not denled the deterrent effect of disciplinary orders, but hove
emphasized the link between delerence and the central protective oim - Law Jocle

of New Sauth Wales v Foreman [No 2} (1994] 34 NSWIR 408 af 441, Prolection of the

public may thus justify a “puniiive resporse”. Such a response shows the grave view the
=ourt or bunal tokes of the misconduct; o follure to mexk its censure and disapproval
vig o punitive response in the case of giave miscenduc! may be viewed by the public as
almost tacit approvol ~ Legal Practiioners Gendyct Boord v Boylen (2003) 229 L5JS 32
The impeosition of o fine, although apparenfly punifive in effect, may have a profective
sffect in discowraging ofher lawyers from misconduct - e o Medical Practiioner [1995] 2
Qd R 154, or o least a deterrent affect on the lawyer who has been fined I raoy aven
operate, i1 some cicumstonces, fo deprive the lowyer of monetary gain hat wus
secured by the unprofessional conduct - Legaly arvices Commission v Mufling [2006] LPT

012.

v v Cox [1917] 2Ch 71 ot 91 soid -

As far back as 1917 Scrutton Liin Moo

"i# may be fhat o solicitor whe fries fo acl for both parfies puls himself in o position Thot
he must be fiable to one or the other whatever he does ... if wotld be his Foult for mixing
himself with the #ransaction in which he hus fwo enfirely inconsistent interests and
salicitors who fry to act for both vendors and purchasers must appreciate thot theyuna
very setlous risk of liabiity fo one or the other owing fo the dufies and obligafions which

such curious relation puls upon them.”

14,

Lewvers owe o fiduciory duty 1o give undivided loyalty to their clients, which cannot be
fuliled it that duty s owed lo fwo or more parfies whose interests are In oppasiion,
Wilson JA soid in Davey v Waoolley, Homes. Daie & Dingwoill {1982] 85 OR (2d] 599 at 602

“the underlying premisg .. Is thal, human nature being what it s, the soficifor connot
give his exclysive, undivided aHention to the interests of his client Iif he is torn between ...
his client's inferests and those of another client to whom he owes the self-same dufy of
loyaity. dedication and good faith.”

m Dount Ply Lid [1998] VSC 110 Byme J said

g which must be acknowledged is that where o party & contemplaling
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19,

20.

. Coynsel for the Raspordent has emphasised that the assault occured following severe

it is Turther submitied that the Respondent is a community minded parson, being a former

. A pariod of suspersion is therefore coiled for however | propose to effeciively suspend

retaining o solicitor who aols for another ... the party will offen not recognize o ¢
which is possible, pending or even then existing. If is the solicifor who should in
nommal couse be the fist fo apprehend this. And so the pories rely upon the solicik
nof only fo have the integrity to withdraw when conlfiict arises, but also the perceplio 3
serse ifs pendency before if arises in foct. The solicitor, then, must be constantly vigiian]
and alert to perceive fhe possible emergence of a confiict of inferest .. What is involved:.
here is that the solicitor s enfrusted by the client with the fask of octing os o laokout for -
and then as an arbiter of this conflict and, where this does or s fikely to arise, perhaps 10
gct in o way which may be confrary o the soficifor’s own interest ... This is a trust which
not every client would be confent to confer upon another pefson, even d sedicitor, 1t is
one which a client should not be expected fo give without a proper understonding of ifs
implications.”

provocation by the victim and that confact was in faet instigated by the victim,
3
it is submitted thot the Respondent has held a practising cerdificate for 28 yaqrs without

any prior Incidents and that this incident accurred five and o half years ago and thot
nothing hos occurred since.

mamber of pediament and hos acted as Aftomey General of Fiji.

counsel for the Applicant had directed the Commission's aitention fo auihorities which
require the Commission fo look not af the Respondent's filness fo hold o pracicin
cerfificate of the fime of the commission of the offence tleading to the conv
today ~ Legal Praciiffoners Conduct Board v Morel [2004] SASC 168, The Courtci :
South Wales Bar Associafion v Sahgde (2007] NSWCA J43. ey

tha canduct i however in my opinion of such sedousness that a signiﬁcgr}_f_ p
to be imposed to act as o deterrent and o ensure there is no reoffending by the:

Respondent.

that sanction for 12 months provided a significant amount of pro bono woik is performed
by the Respandent.



22, The remgining complaints involve client's beirg out of pocket and it i acknowledged

thi it is not the role of a ibunal such os this 1o look fo fines Gs source of revenue and on
that basis | prapose that the forrmer clients be compensated for their foss or have some
compensation for that loss without ony fines being imposed,

ORDERS

1.

The Respondent’s practising cerlificate is condifioned fiom today os follows;

(i} The Respondent is to underioke five criminal tials Iy the High Cowd Lautoka on
behalt of the Legdl Ald Commission ot no cost before the 1+ of October 2011
Such fricts are fo have an estimated duration of not more than five days each,

The trigls are 1o be selected by the Direclor, Legol Aid Commission,

The condiion is fo be removed on the Director Legal Ald Commission cerlifying to the
Chief Reghkirar ihot the five rlals have been satisfactorlly completed

such the condifion not be removed on or before the I of Qclober 2011 the
Respondent's pracilsing cerlificate shalt be suspended for five months from that date
without further order,

The Respondent is 1o pay the sum of $7,000 to the Commision for payment fo Joo Young
Lee and Soorn Ak EfEuh,

The Respondent s 1o pay to this Commission from his frust account the sum of $4.060 ond
fram his office account the sum of $778 for payment out to Jogot Singh.

The Respondent is fo pay to this Comnission wilness expenses totalling $2.881.45.

The payments in orders 5, 6 and 7 ore to be made within 28 days, faiing which the
Respondent's practising cerfificate is suspended without further order untll payment is
made.

in the event thdﬁ the Respondent s unable dus to circumstances oubside his control fo
complete the five criminal tials referred fo Tn order 1 pror to the 1 of Dctober 201
berty s granted to apply to this Commission.

30 SEPTEMBER 2010




