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NO. 008/2009

CHIEF REGISTRAR
_ . Appilicant
AND: HAROON ALl SHAH |
' Respondent
Applicant:  Ms V. Lidise & Mr A, Chand
Respondent Ms N Khan
Date of Hedring: 15, 14%, 200k, 21st, 2204,239, 24t September 2010

Date of Judgment: 30 September 2010

JUDGMENT

The Respondent comes before the Commission on an application inffiolly comprised of
12 complaints and a total of 24 dllegations, & of which were for Ursatisfactory
Professional Conduct and 18 for Professional Misconduct,

Al the commencement of the heoring the cppelant filed on omended applicafion
omitting complgint no 3 and maoking minor amendments, by consent, io oiher
comploings, , _ :

For completeness complaint no 3 which was withdrawn will be disrmissed,

in the course of the hearing the Applicant withdrew complaints 4, 7 and 2 and ae:i;ih c:f =

these complaints wilt be disrissed,

STANDARD OF PROOF

The relevant standord of proof to be applied to disciplinary proceedings was considered
at angth by The Ccuf% of anc;ﬁ Appeal of the Hong Kong Special Adminishative Regionin
A Solicitor and The [g =ty of Hong Kong Final Appeal No. 24 of 2007 (Civil}. There
%%ze couﬂ canmdered et alin relevant authorities from the Privy Councl, the High Court
of Australa and the High Courd of New Zedland {whaose deciion in Z_ond Denfdl




. Supreme Courf of New fecland [2008] NZSC 55,

. The Privy Councll in Camphell v /
proot was o be applied in ol disciplinary proceedings conceming the legal profession,

. The Bigh Court of Australia in ﬁe?@k v A [1965) 112 CIR 517 held thet the oivil
standard of proof applied but soid of poragraph 10:

"The *clarity”™ of the proof required where so serlous a maffer as froud Is fo be found, Is an
oacknowledgment that the degree of salisfaclion for which the civll standard of proof calls
may vary according to the gravity of the fact to be proved: see Briginshaw v Briginshaw
(1938} 60 CLR 336 per Dixon J.”
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. And at poragraph 11 the court soid;

"No muafler how grave the fuct which Is fo be found In a civil case, the mind has only fo
be reasonably sofisfied and hos nof with respect to any matter in issue In such o
proceeding fo aifain that degree of cerfainly which is indispensable fo the suppart of o
convichon upon a criminal charge; see Hellon v Alfen {1940} 43 CLR 691 per Dixon, Eval
and McTigrnan JL"

. The Supreme Court of New Jedland in £y Denlal Comprinis ssment Commis
[2008] NZSC 55 in applying the flesdble application of the civit standard said ot paragroph
11& -

"“We acknowledge fhe serlous impact that adverse disciplinary decisions can have on
the rght of individuals fo work in fhelr occupation and on personal repufalions. The
flexible application of the civil standard will, however, give ali due protechion fo persons
who face such proceedings.” )

“in my view, the standard of proof for disciplinory praceedings In Honk Kong is ¢
preponderance of probobiily under the Re H approach. The more serous the act or
omission olleged, the more Iinherently improbable must it be regarded. And the more
inherently improbable It Is regarded, the more compelling will be the evidence needed
fo prove it on a preponderance of probablify. if fhat is properly appreciated and
applled In o fair-minded manner, i will provide appropriate appreach fo proof in
disciplinary proceedings. Such an approach will be duly conducive to serving the public
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armlat [2005] UKPC 19 held that the crimind standard of




interesf by maintalning standords within the professions and the services while, of the
some Hime, protecting thelr members from unjust condemnation.”

H. Lam thersfore of the opinion that the appropriate standard of proot 1o be applied is the
civit standard varled according 1o the gravity of the fact fo be proved, that s the
approach adopted in amongst other places, Australio, New Zealand ond Hong Kong.

PROFESSIONAL MISCONDUCT

2. Profassional misconduct s relevantly conduct of o legol practiionsr occuring in
connection with the pracfice of flow thot would jusiify o finding that the practilioner lsnot
a fit and proper person to engage in legal proctice or unsotisfactory professional
f:;ﬁﬂ%u{:f- involving o substantial or consistent fallure 1o reach or maintain o reasonable
standard of competence and diigence,

UNSATISFACTORY PROFESSIONAL CONDUCT

13. Section 81 of the decree defines "ursolisfaciory professional conduct” as including

"vonduct of o legal practiioner or « faw finn or on emplovee or agent of o lege
presciifioner or o low firm, appecring in connechion with the proctice of low thot folls short
of the stondords of confidence and diigence thaf a member of the public s enfitied to
axpact of a regsonably competent or professional legal practifonsr or law firm",

COMPLAINT NO 1

A Horoon All Shabh o legal practiioner, on the 8% of Moy 2007 billed Sunview Motsl
& Youth Hostel Umiled excessive tegal feas in the matter of the insfructions
relating to the sale ond purchose of lond regisfered under CT Np, 20655, which
conduct involved o substontied follwe fo reach o recsonoble sfondaord of
compefence and diligence.

B Haroon All Shah o legal prachitionsr on the 8% of May 2007 in rendering his bif of
costs fo Sunview Motel & Youth Hostel Limited incorectly represented o bolonce
of §7.348.46 when g proper accouniing of the armounts thereln and the purposes
for which they were deducted should hove shown o balonce of 310, 734844,
which conduct involved o substantial fallure to reach o reasonable standord of
compstence and difigence,

o4 Harocon All Shah o legd prachifioner between the 23¢9 of Colober 2006 ong
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17,

i8.

19.

21,

22,

. in 2006 the property was subject to on attempled morigages sale.  The houses .

. A caveat was lodged on the fifle by Fulluck to protect ifs interest as purchaser under an

December 2006 hoving octed for both the vendor and purchasers, noamedy
Sunview Motel & Youlh Hostel Limited and Joo Young Lee and Soon Ae Huh
respectively, in a ransachion for the sale and purchase of land registered undler
Ceriificate of TiHe 20655, subsequently inttiated o civil suit agdinst the vendors
Sunview Motel & Youlh Hostel Henitted on beholf of Joo Young Lee and Soon Ae
Huh #he purchesers, of fhe Loutoka High Court in the matter Joo Young Lee and
Soon Ae Huh v isiveli Werekoro and Sunview Motel & Youth Hostel Limitec HBC 63
of 2007, which conduct involved a substanfial follwe o reach o reqsonuble
standard of compelence and diligence.

. The complainant ishell Werekoro, now deceased, wos with Sekoia Nakaulia owner of the

shares in Sunview Motel & Youth Hostel Limited, fhe owner and operator of the Sunview
notel & Youth Hostel ot Martintar, Nadi.

occupled by the complainant and sekaio Nokautia were colioteral securdty for the
mortgage advance, i

. To protect the heuses atiempls were miade by the owner 1o sel the motel, The fist

atterpt was to Fulluck Trading and Tour Compary. for whom Sharani & Co, solicitors
were acting,

The Respondent was engaged by fsireli Werekoro on behalf of the vendor,

Due io the urgency. from the vendor's point of view, # was concluded that the
praspective purchaser was net moving quickly enough and when o further purchisser
wars Infreducad fo Isirell Werekoro instructions were given by him fo the Respondent {0
terminale the agreement with Fulluck and proceed with o sale & purchase agreemant
1o sell the motal for the sum of $400,000 to Joo Young Lee and Soon Ae Hih,

The Respondent acted for both the vendor and the purchasers (with consent] and a .
soles & purchose agreement [Bx A13] was prepored and executed on the 234 October B
2004,

earlier sale & purcixse agresment.

he Respondent acting for the vendor haid corespondence and phone calls with the
solicitors for Fulluck and fhe soliciiors for the mortgagese in the course of the transaction.

the sale & purchase agreement o Lee and Huh provided for a deposit of $100.,080,
which was poid on the 239 of Oclober 2004 and for satilement with payment of the
balince o take place within two weeks.
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23

24,

25.

25

7.

28,

30,

31.

32,

33

On the 8 of Novernber 2006 isireli Werekoro, Lee ond Huh attended the Respondents
office and purchaser poid the sum of $300,000 fo the Respondents frust account.

A dispute arese os to the amount of the costs payable by the purchasers and when they
fweatened o pull out of the agresmant lsrell Werskoro agreed to pay $10.000 fowerds
the purchasars costs, Thisls evidenced on {Ex A38],

The purchaser poid the sum of $25,000 by way of cosls fo the Respandent on 70
November 2006 [Ex A39] for which the Respondent lssued o receipt on 9 November
2006 [Ex A40],

The Plaintiff went inte possession on the 8% of November 2006 affer obfaining the kays
from isirali Werekoro and frorm then on ran the business of Sunview Motel & Youth Hatel
Umited.

1

The hransfer 1o the purchosers was registered on the 20% March 2007 ofter o coveal
lodged by Fuliuck wos cancelled on 199 March 2007 jEx A331

On the 5h Fabuary 2007 Sunview Motel & Youth Hostel Limited wraile to the Respondent
advising that Isirel Werekoro was withdrawing oll insiructions and upliffing ol documents
thet day {Ex ABé]L

_ On the 27 of February 2007 (sreli Werekoro attempled io toke possession of the molel

anel locked Soon Ae Huh and othass In the premises. Soon Ae Huh contacted the
Respondent by phone and he obtainad an injuncfion from ihe High Court Lautoka fo
restroin isirell Werekora [Ex AB4]. Soon Ae Huh was most stressed of e oicton of kirel
Wearekoro.

sirell Werekoro subsegquently engaged Tevita Fa & Associates who o 39 May 2007 wrote
to the Respondent [Ex A138L

The Respondent replied by letter daled 9% May 2007 {Ex Ad7] enclosing o frust account
checue for the balance of the purchase price in the sum of $7,348.46 and o bill of cosis
detalling the cofcutation of that amount.

By letter dated 256 June 2007 Tevita Fu & Associales aclvised the Respondent that the bl
of ecests was incomect and that the corect caleulation resulled in o balance of
$17.348.44 (Ex A140}.

The additional $10,000 was poid to Tevity Fa & Associales,




34. The eror made by the Respondent was careless but appears to have been remedied
immediately It was drawn fo his atlention,

a5, | do not consider the failure to pay the comact amount in these circumstances 1o
amount to unsatistactory professional conduct,

OVERCHARGING

34, Section 83 of the Legal Practifioners Dacree relevantly provides;

(1} without fimiting section 81 ond 82, the folowing concuct & capable of being
unsatisfactory professional conduct' of ‘orofessional misconduct for the
purposes of this Decree!

Y b) Charging of excessive legal costs or fees in connechion with the pracfice
of faw;

47, The Issue & o determing what is ‘excessive’. In some other judsdictions the refevant
lagisation provides that an expert be engaged o fumsh o report as lo the
reasonablensss of the fees charged, No such provisions exist in the Legal Practifioners
Decres.

38, | am unable fo determine thot fees cherged are In fhe cireumstance of © parficuiar
motter reagsonable of excessive, There are many circumstance and evenis that may
impact upon the reasonableness of otherwise of toes in any particular instance.

av, ftis my opinion that for the Applicant to show that the fees or costs charged in any
particular matter are excessive it is necessary to qualify on expert to fumnish @ report mnd
give evidence in that regard. Without such evidence dllegations of charging sxCesive
fees cannot be proved,

ACTION AGAINST FORMER CLIENTS

40. The issue of lawyers acting for both parfies 1o o conveyancing or commarcial transciction
is wrought with donger. It & impossible fo anficipate the situations that may develop

bedore the matter s concluded.

41, The duty of confidentiaity owed fo o client does not come to an end with the
termination of the refainer. The duty of confidentiallty is desigred 1o encourage full and
frark disclosure betwesn client ard lawyer, | conveys the ossurance that clients can
seak and obiain legal advice without the opprehension of being prejudiced by iis



subsacuently disclosures - frushouf Finance Corporation Bly el v Faey Ruthning (g fitnd

11991] 1 Cicd R 558 af 565,

KPRACS o fiern [1999] 2 AC 222 ot 234; the court said -

“the court's furlsdiction cannot be based on any confict of inferesh reol of
percelved, for there is none. The fiduciary reluionship which subsists betweet
solicitar and client comes fo an end with the femination of the retainer.
Thereatier the soficitor has no obligation to defend and advance the infarests of
his former client. The only duty to the former client which survives ihe ferination
of the client relafionship I a continuing duly to preserve the conficdentiolfy of
information imparted duwing ifs subsistence.”™

. 43, 10 this instance there i no evidence that any confidentiod information was used in the
r } ocfion against Isirell Werekoro and the vendar company.

L
.
44, 1 am not solisied that acting against isikell Werekoro ond the vendar after inshuchions
had been withdrawn in the cicumstance described in the avidence amounts 10
professional misconduct.

COMPLAINTND 2

A Horoon All Shoh o legal practifioner on e &6 of Movernber 2006 charged Soon Ae Huh
and Joo Young Lee the purchasers in a fronsaction for the sale andd purchase of fond
registered under Cerfificate of Tifle No. D0655 on Lot 14, DP 4509 of Wagadra, and the
Sunview Molel & Youth Hostel {Fji Lid thereon, the surm of $4000 for the fronsfer of liquor
licence when in actugl foct no fquor ficence had been isued fo the Mofel, which
conducied involved o subsfonfiol follure fo reoch o racsonable  stondard of
competence and diigence.

& Haroon All Shah o legal practifioner between fhe 234 of October 2006 and the 204 of
March 2007 acted for both porfies in @ sransackon for the sole aond puschase of fand
registered under Certificate of Title No. 20655 on Lot 14, DP 4509 and the Sunview Motel &
vauth Hosfel 16} Lid thereon, and falled fo adecuately protect the interests of the
purchasers Soon Ae Huh and Joo Young Lee, by foling fo ensure that ol debts and of
encumbrances accrued by the vendors were completely poid off before the frarsfer of
the fifle, which conduct involved a substanfict faiture fo reach o reasonable standard of
compefence ond diigence.

€ Horoon Al Shah o legal practifioner on the 8% of Novemnber 2006 charged Soon Ae Huh
and Joo Young Lee the purchasers in o fransaction tar the purchase of Certificaie of Title
Na. 20655 on Lot 14 on DP 4509 and the Junview Motel & Youth Hostel (Fii] Lid thereon,
excessive logad fees. -




435.

46,

47,

This complaint s direcily related to compiaint no 1. The complainant was one of fhe
purchasers of Sunview Model & Youth Hostal Limited.

ihe f;mmpiainanf and her husband Joo Young Lee dre Xorean nofionals who cams to Fij
looking for Investment properiies,

On and earder visit they met Shailend o tad diver and olerk fo Bobu Singh & Associotes
solicitors of Mod,

. Shallend forwarded the morlgages sale nolice with respect to the property 1o them in

49,

Korea and they came to Fji with o Korsan interpreter o inspect the property and if
safisfied to purchase i,

Negmiimfcm for the purchose took place with Isirell Werekoro and when agresment had
been reaghed lsirell Werekoro suggested that they all go 1o his lawyer, the Respondent,

. This they did on 23« of Oclober 2006 when fhe sale & purchase ogreement was

51

52

¥

54,

prepared and executed and-q deposit in the sum of §100,000 was paid,

The complainant in her evidence appeared to well understand financial mafters but had
grecter difficulty and jess Inferest In understanding Ihe detalls of the transaction os st
forth in the sale & purchose ggreement,

She acknowledged being on sxperienced properly dedler in Korea.

. The inferpreter was present throughout the day of the 23¢ of Ociober 2006 when the

sales & purchase agreament was prepared and execuled,

The sale & purchose agreement [Ex A13] states in clouse 4

w1 The vendor wil hiand over 1o the purchaser receipls or show sufficient evidence of

- poyment of afl lond rent, city rotes, telephone chorges, eleciriciy charges and water

435,

rates poid up to the dole of seffflement...

iv} The vendor will give vacant possession to the purchaser upon setflement clate”

Clause 14 of the agreement provides: -

"l costs and disbuserments for preporing and stamping fhis agreement ond aill
documents necessorlly made thereunder and the registration thereof shall be paid by
the purchaser, Provided however that the vendor sholl pay his own solicitor's cost and
any Land Sales Tax, which may be assessed by the Commissioner of infand Revenue”,




56.

57.

59,

50,

61,

&2.

&3,

&4,

63

6.

On the 8% of November 2006 the complainant aftended upon the office of the
Respondent and pald the balonce of the purchase price, $300,000.

Al that time she wos presented with o stotement of fees [Ex A38).

. She soys in her evidence thot the fess and disbursements of $35,000 were excessive and

the thraatened to withdraw from the tansaction. el Werekoro, she says, then ooreed
to pay $10,000 fowards the purchasers' costs.

This agreement was endorsed on the document (Ex A38] and the docurnent was signed
by lsire Werekoro, Joo Young Lee and the complalnant.

The next day the complainant paid the surm of $25.000 1o the Respondent [Ex A39, A4d],

The complainants’ evidenca is that she was given possession of the property on 8% of
Newember 2006 and commenced operalion of the business on behalf of the purchosers
ot that fime.

sometime later the telephone was cut off and she soys she redlized the account had not
been paid. Shortly thereafter lsireli Werekoro left for her an envelope containing unpaid
bills for elechicity, water, rates and telaphone,

Outstanding bills fotaling $10,213.99 she said were puid by her,

The Respondent says thot he wils unaware thot the complainant had faken possession
gt that time. He says he became aoware of the unpaid bils when the complainant wiole
to Him on the 39 of Aprl 2007 [Ex A1S] demanding that the grmount of $15,91397 be
daducted from the vendor's proceeds of sale,

Vacant possession was given not in accordance wilh the sale & purchose ogresment
wut on the 86 of Noverrber 2006 when the balance of purchase monies wers paid to the
Respondents trust agcount. There then appears to be g stoggered seiflement process
which appears fo have token from 81 of Movember 2006 untll the 20% of March 2007
when the tronsfer was finally registered.  This is most unsatisfactory but not o the subject
of a complaint,

it appears that the vendot's morgoge was discharged prompty affer the &b of
Movernber 2006 but that delay was occasioned in rermaoving caveat lodged by the
previous prospective purchaser, Fulluck.




&7, In the course of the iransaction the Respondent says he ascertained there was no lcquor

&8,

2.

70.

7,

73,

74

icence attached to the pramises, cordrary to the inshuctions given fo him by kirel
Werekoro. :

The statement given 1o the complainant on the 86 of November 2006 {Ex A38] shows an
entry "transter of iquor licence’ biut shows no fees diractly opposite that entry. Grouped
with that eniry is an itern ‘transter hotel licence’, Both entries have brackets next to them
with a sum of $4,000 opposite the loter endry. '

The Respondent says the sum of $4.000 relates only fo the ‘fransfer hotel foence' and
that no fee wos charged for ‘transfer iquor licence'. He further says that if o fee were to
be charged for thot ifem it would be $6,000 to $B.000 a5 the purchasers were Forelgners’
and the reguirements ore extensive. -

The docuent {Bx A38] shows in my opinion that the sum of $4,000 was charged for both
the transier of the hotet lcence and the transfer of the liquor licence. 1am of the opinion
that this allegation & established,

Irs February 2008 the complainant engaged M K 3{:&1 Khan & Co to wiile a letted doted
ast of February 2008 [Ex A131]

M M A Sahu Khon gave evidence and stoted that fhe letter was witten to reflect his

clhients' instruciions. He acknowledged that he had never aoted on the purchose of @
motel of hotel and had no experience in that regard,

As discussed above to astoblished that feas and costs ore excessive it 1s necessary for the
Applicant to colt expert evidence. This was not done and | therefore connol detenming
that the fees and costs charged are excessive,

| am of the apinion that some adjustment must be made for the rates, telephone,
electricily and woter up to the date the compidinant took occupation. Documenis
tendered and the evidence before the Comimision couses some difficully In parforming
such a calculotion. 1 om however of the opinion hat the amount i something less than
that detoiled by the complainant.

COMPLAINTNO 5

A Horoon Al Shah o legal praciifioner on the on o about the 264 of August 2004
charged Ramend Prasad and his wife Survj Kumorl excessive legal fees in raspect
of Inshitufing proceedings ogainst one Sortyer Prakash.

B Heroon Alf Shah acled for the compioinant Ms, Suryl Kurnard on behalf of her
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hushand Mr, Ramend Prasad, The compiainant hos an ampytated foot whie Ner
hushand s bedridden with siroke. With the fees required of $23,000, Ms. Shah
foiled to move fhe case since 2006 and there has been considerable delay inthe
cose reaching hearing stage.

75, The evidence of Suruj Kumar, the complainant, s thot her late husband Romend Prased,

6.

77,

8.

79,

80.

B1.

82,

83.

84,

in 2005 agread to sell o building in Taovua for $180,000 but it was in foct fransfered for
$80.000,

At that time the complainant says her husbond was paralysed for 10 years el was sick
ot the time.

She says the solicitor Chandra Singh, and the purchoser come 1o their house and hod
the documents axeculed.

Somkfime later instructions were given to Sahukhon & Sahukhan to ioke action o
recover the buiding, Thase instruclions were subsequently withdiawn and in 2004 the
Respondent was instructed.

The Respondent was poid the sum of $2.500 on the 2+ of August 2006 which he says wos
to oblain and read the material from Dr Suhu Khan and 1o advise as to the future action
thert might be taken,

A further sum of $15,000 wos pald to the Respondent on 10% August 2006 os o retainer in
the matter,

in April 2007 the sum of $6,000 was sought by the Respondent. The complainant says this
arnount was to faciifate a psychioltic éxomination of her husband.

The Respondent says that the amount was to arange ¢ psychiatic examination, report
ond do all matters necessary to progress the action fo it

Dr Neroyan, psychiafiist, says he atfended the Respondant’s chambers ardl examined
the complainants husband but thet he dic not charge o fes and no report wos
prepared,

famend Prasad died on 170 October 2009,

. The Lautoka High Court flle 264 of 2006 [Ex A127] shows that the Respondent Hlad o wit

of summons on 319 August 2006 ond that The matier appears ready for gl but s
apparently awdgiting o gront of probois to tocilitote mstuctions being given,

11




86. Two applications were made fo stike out the aclion by the defendants which were
cpposed and in one instance setfled by disconfinuing the oction ogainst that
defendomt,

87, There is nothing in the court file o suggest that the matter has not been progressed and
readied for tial in o proper manner.

88. The cormplainant says that the only ronles she mainicing is an excessive chargs is the
sum of $6,000 and she seeks a refund of that sum o use it for her own medical expearses,
she having hod some foes amputated,

89, As discussed earlier it is not possible o determine if legal sees ware excassive without an
expert anolysls of the work done and the fees charged in the circumstances of the
particulbr maotter,

90, The standard of praof being as it is and the fact os fo whiether the fees are excessive Of
not telng such a sgnificant fact | am unable to find that the fees are excessive on the
totality of the evidence before the Commission.

COMPLAINT NO $

A M. Haroon Al Shah was instructed #o act for the complainant in o compensalion
cose for wrongful dismissal against Housing Authority, There was o consistent
falure o reoch or mainfoin o recsonable standord of compelence and
difgence. The comploinant’s cose wos dismied by Justice Byme for wont of
prosecution and delay on the lowyer's part fo prosecute the case.

8 Mr. Haroon All Shoh received $1,000 as fegal fees from dr. Suresh Prasad fo take
up his cose of No. HBC 172/93 against Housing Authority, Mr. Shah faited fo bring
the case to o hearng daore.

91, The complainant alleges that In 1993 he was terminated from the Housing Authorily
Lautoka and that he engaged the Respondent ta commences proceedings for wrongiut
disrnissoi.

92. He said he paid the surm of $1,000 by way of retainer and that the Respondent foid him
that he would take 20% of any award s fees.

93, The Lautoka High Court file HBC 172 of 1993 [Ex A127] shows that the procesdings were
cammenced in 1993 and that appropricie sleps were taken 1o prepare the matier for

12
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94,

95,

Pé,

97.

98,

99,

tricil. ﬁ’l’h& file shows that the matter wos listed for fial on 10 November 1994 but thal the
hearing date was vacaled due 1o the Respondent being commilted fo o part heard
rape tialin the High Courd,

The motter appears fo have besn called on occosions o fix a heaing dole but as
appears commaon in the High Court Lautoka at that ime no hearing dote was fixed.

The fle then shows that on 22¢ of October 2002 the matter was listed for hearing of the
defendant’s motion o strike out for want of prosecution.

Tha judge's notes merely note the appearances and the order. Therg Org no notes of
the grgurent,

the complainant says he sought advice and was told that it was the fault of the
Respondent that the action was dismissed. The Respondent says he advised ihe
complainart fo apped the decision but no Inskructions were received.

There i nothing in the cowt file apart from the order of the 22¢ of Qctober 2002 10
indicate that the Respondent had been dilntoty in the preparation of the matter for ol

COMPLAINTNG B

Haroon All $hah hoving received the sum of $3,000 on the 26% kdy 2005 from
Magan Lal on behalf of General Machinery Group of Companies fo instifute civl
proceedings on behalf of industricd Supplies (Ffi) Limited against the company
Bolt Fostners, subsaquently falled to institute ol proceedings against Bolf Fostners
and has nof refunded General Machinery Group of Companies the sum piaid,
which conduct involved o substantiol failure to reach o reasonable sfandard of
compeltence and difigence.

The complainant is the accountant of the General Machinery Group of Companies and
he scys that in 2005 the sum of $3,000 was paid fo the Respondent by awoy of deposit of
fees of $10.000 and inshuctions were given o cloim manles from another company, Bolt
Fostners, for the value of stalen goods allegedly received by that compary.

100 Chmingl proceadings were and are shill pending against Dinesh Prasad for recelving

stolen goods.

101 The complainant says he: sought a refund of the $3,000 as no action had been taken by

fhe Respondent and that paymant has not been made. When asked for a refund the
Fespondent says he fold the complainant that work had been done on this o other
matters and that he should speak fo the director Ajneel Singh.

13




102The compiainant was not aware if any wiitten request had been mada for a refund but
saiid he had spoken fo the Respondent on several ocoasions, The Respondent says that
the complainant spoke io him in the skeet on one occasion only,

103 Ajneel Singh gove evidence that he being o director of the company and with his
brother the owner of a soccer club sought the Respondlents help for the soccer club,

104The Respondent wos engoged to appeadr before o disciplinary tibunal on o Safuday in
Loutoko and wos pooompunied by Ajnest Singh,

105 There is a dispule o8 to the paiiod of fime the Respondent was engaged. He says severdl
hours and Ajnesl Singh says 15 - 20 minutes,

3
106The Respondent says he rendered no memorandum of fees for the maotter but
appropriated the remainder of the $3,000 paid on the company's instrucilons.

107 No action has baen taken in the matter and the aiminal procesdings aré still pending
and no wiitten request for the refund has been recaived nor have any further insuctions
besn recaived.

108 Ajneel Singh says he expected regulor reports and that he did not authorise the use of
the 13,000 for the purposes of the soccer ciub.,

109 The failure io render g memorandum of fees would appear fo be o major couse of
disputes such as this. .

110 The proceedings have not being commenced but the Respondent offers an explanation .
that does not appear o have been communicated fo the complainant, {

111 The general manner in which this and ofher matters ore conducted is most unsatisfactory
but does not on the evidence enable an adverse finding to be made.

COMPLAINT NO 10

A Haroon Al Shoh g legol praciitioner between the 18" of February 2005 and the

24 of March 2008 folled to protect s client Dalip Kumar's inferests in the moniner

he coried ouf the Isfructions fo purchase g aighf club in Loufoka, which

conduet involved o substandiof follure fo reach o reasonable standard of
competence and diigence.
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B Haroon A Shoht a legal praclifioner between the 180 of February 2005 and he
980 of Morch 2008, folled fo keep Dalip Kumar regsonably informed of ihe
afters he had been instructed In respect of being the purchase of o night ot
in Lautoka, which conduel occured in connechion with Haroon Al Shoh s
practice of low, folfing short of the standards of cornpetence ond difgence thot
a member of the public B entitled fo expect of o reasonably competent of
professional legal proctifioner.

c Haroon All Shah o legal praciitioner between the 18 of february 2005 ond fhe
26t af March 2008 failed fo meet his client Dolip Kumor on several occasions
when Dalip Kumar atfempled to meet him 1o discuss the insluctions in raspect of
the purchose of ¢ night club in Lauloka, which conduct occurred in connection

with Horoon ARl Shah's  procfice of low foling short of the stoncards of
competence and diigence that o mermber of the public is enlitied to expectol o
4 recsonably compalant or professional fegol prochitioner.

112The complainant ard his wite, Madhur Kant Kumar sold thelr house in New feaiond ond
entered in on agreement in New Zealand with Sunil Chand fo purchase the Bollywood
Night Club and Sannu's Enferfainment Cenfre in Loutoka for the sum of $215000. They
poid o depost of $17,517 [Ex A130],

113The complainant and his wife engaged the Respondent to act on the purchase and
various associated matters including obiaining work permits.

114The Respondent advised that the tenoncy of the premises in which the Bollywood Night
Club was conducted was limited and that a new fenancy was required.

115The sum of $40,000 was sought by the Respondent Gs o retoiner and this amount was
iransferred by felegraphic ransfer from MNew Zecland to the account of Madhur Kont
Kumear with Westpac Fifi then o chegue was drawn in favour of the Respondent's trust
gccount,

114The evidence of the complainant and the Respondent shows thot considerable work
was done and fime was spent in gelfing possession of the premises from the vendar fo
chytain ¢ fresh tanoncy.,

1171n the meantime the comploinant and his wife purchased the Rongesia Might Cluty in
Nadi without engaging the Respondent, This purchase was, on the evidence of the
complainani, done in the name of the complainant’s wife.

118The complainant and his wife separated and the complainant moved fo Austeglia In
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September 2005,

] 1?“?_}1& purchase of the Bollywood night club did not proceed but the purchase of Sanau's
Entertainment Centre did ond that business was conducted by Madhur Kant Kumor who
subsequently sold the business.

F20instructions were given fo the Respondent by Madhur Kont Kumar to reserve ¢ company
name, register a company in Fji together with vadous matters teloting to the
entertainmant centre and the night club.

12V The Respondent says no monies have been pald for the work detolled in {Bx A134]
amounting to 325,875

122The complainunt in bis evidence says thot ol he seeks i an accounting of the monies
held in the Respondent’s trust account on behailf of he and his wife.

123He acknowladass that he s unaware of the instructions given o the Eeaponﬁen% by his
farmer wite, they having divorced in the intervening period,

124 There appears no dispute thal the complainant alfended on the Respondent weekly
urdil his departure for Australia in September 2005, Since then Bis visits hove beern
intermittent and the Respondent acknowledges that he may hove been engoged on
other mathers at me when the comploinant altendled his office on visits o Fiji,

128 The evidence of the Respondant is that Madhur Kant Kumar hos baen in regular contact
omnd shill gives instrections to him

126The breakdown in the refofionship belween the comploinont and his wife would appear
fo be the red baosis for the dispule. Madhur Kant Kumar has given o direction fo the
Respondent not to disperse the monay in the trust account [Ex A7}

127 whilst the complainant says that the funds can only be used as detolled in his ﬂmhmﬁy of
19 hicrch 2005 [Ex R20]).

128The entiffement o the funds in the frust account cannot be determined by this tribunal.

129 The interests of the complaoinant would oppear fo hove been protecied in accordance
with his irsfructions and 1 cannot be salisfied that he was not kept informed aither diractly
of wits his wife and similardy | am not sofisfied that there was any deliberate infent not fo
rreet with him on his indrequent visits to Rl
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COMPLAINTNO 11

A Mr, Haroon Al Shotr acted for Mr Jagat Singh in High Court civit case action
arganinst his brother Lala Kishore Singh. The dispule In question is in regords 1o the
cane proceeds received from the two (2] forms number 1413 & 1425 The
compicinant had obtained the services of Young & Associoles where the fle wis
tromsterrad but Mr. Shah folled o fransfer the monies held in bis frust account.

B M. Horoon Al Shah acted for Mr. Jogat Singh in o High Courf Civil cose achion
againzt his brother Lala Kishore Singh. The dispule in question fs in regards fo the
cane proceeds received from the two (2] forrs number 1413 & 1425 The
complainant had oblained the services of Young & Associates where the file wos
transferred. Mr, Shoh had folled 1o properly account for aff the money received
from the cone proceeds where o certain sum of money is stil unaccounted for
which s vet to be paid to Mr. Singh.

B
130The Respondent did not give evidence on this complalnt.

131 The Applicont acknowledged of the conclusion of the hearing thot comploint A& had not
been made out and it will ooccordingly be dismissed.

132With respect fo complcint B it is acknowledged thal there is o discrepancy of 34,838
between the B Sugar Corporation records {Ex 141, 142] and the amount set forth in the
letter from the Respondent fo Sahukhan & Sahukhan of 19% August 2008 {Ex A 05].

1331t is oiso acknowledged that the sum of $4,060 is curently held in the Respondent's irust
aocount, .

134The evidence before me doss nob enable o determinglion of the cause of the
discreponcy of $778.
135 Al other monies were accounted for in 2008 [Ex A108].

134 There hes been a fallure 1o properly account for all moneys received and | am of the
opinion that the complaint is established.

COMPLAINT NO 12

A jr. Haroon Al Shoh acted for both Mr. Madhug Reddy {purchaser] anc M
Vishwa Nandan {vendort in o sole and purchose ogreement. M Maicihct

Bought a foxd and fs permit for 313,000 and affer 2 % months requesfed another
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21500 and promised fo fransfer the vehicle and the permit In three 3 weeks fime,
Mr. Shoh had failed to execute the agreement and aiso falled fo fulfit ks dufles o
his client by migking ol sorls of folse privmises.

B Mr, Haroon Al Shah ocled for both Mr. Modhua Reddy [purchaser] and Vishwd
Nencan fvendor) in a sale and purchase agreement. Mr. Madhuo bought o foxd
et it permiit for $13.000 and affer 2 % years, the car was selzed from hirm. A,
Shah requested another $1500 and promised to fonsfer the vehicle and the
permit in 3 weeks times, Affer one week, Mr. Shah called the complalnont and
informed him that the case is an ilegol ons. Mr. Shah has failed to propery
discharge his dufies os o legal practitioner in reaching fhe required standaord of
thest of o profassiona lawyer, '

137 The complainant on 27 of Aprl 2006 enfered info an agreement with Vishwa Nardan fo
purchase taxi no LT5690 and taxi permit T5690/0883% for the surm of $33,000.
+
138 The agreement [Ex A 14] was drawn by the Respondent on heholf of the vendor ond the
purchaser.

139 The agreement provided in clause | that the vendor would tronster the toxi and permit
to the purchaser after three yaars, that Is on 11% December 2008,

1401 is not disputed that the vendor's intent ot that firme was o migrate ond that the
complainant commenced operation of the traxd exs it it was his own fom thot lims,

141 A Bill of Sale wes prepared and registerad fo protect the interast of the complainant

14200 300 of June 2008 the vendor caused the tax fo be saized; The comploinant again
instructed the Respondent who says in his evidence that he sought and wos poid the
sum of $1,500 to recover the vehicle.

143 The complainant says in his evidence that the sum of 41,500 wess not poid only 1o recover
the vehicle but to have the faxi permit ansferred to his name.

1441t is apparent that the vendor did not migrate and that there was no other legitimate
bosis to tansfer the foxi permit, hence It would oppear thal the advice to the
complainant that the agreement was "legal’.

145 The complainant and the vendor reached an agreement {Ex A117] whereby the vendor
paid him $2,000 and discharged the debl over with the vehicle and further that he
executed o Land Trarsport Authority transfer of ihe vehicke which was then registered
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it the nome of the cormplainant,
146 The redl issue gppears 1o be the purpose of the payment of the sum of $1,500.

147 It would appear that work was done fo recover the vehicle and bring about a setflerment
between the porties and then the subsequent registration of #he vehicle into the name of
the complainont,

1481 would also seem clear that the agreement of the 27 of April 2006 was unenforceable
due to the action of the vend. :

149 Again the rjenc:iéﬁng of o bill of costs detaling the wark done for he moniss poid would
more likely than not avaid complaints of this type s there would be no dispute as to the
purpose of the payment, '

3
1501 cannot be satistied that the Respondent is guitly of professional misconduct as clalmed.

GENERAL

150.  The dliegations In fhis motter highlight the need for thete jo be o major overhoul of the
requirements of legal practifionsrs with respect fo the disclosute of fees at the
commencement of matiers, fee agreements, and the rendering of mermormnda of fees,

151, In other jurdsdictions for in excess of 10 years fee disclosure and fee agreemenis have
being mondatory. Without compliance with these requirements fees for work performed
are not recoverable from the client. _ :

152, The numerous instances that appear in these complaints of mories being pald witholA
any memarandum of fees belng rendsred ond the subsequent dispide os to the purpose
tor which the fees were paid fle. whal work was obliged 1o be performed for the feas
that were paid) begs for proper procedures to be established.

153.  Uniil such fime os an approptiate regime is put in place | am certain that comploins of
the fype highlighted In this motter will continue fo be made,
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ORDERS

1. Compilaint No 1 s dismiszed.

2. Complaind 2A and 28 are astoblished.

3. Complaint 2C i dismissed,

4. Complaint 3 having been withdrawn s dismissed,

5. Cormplaint 44 and 4B having been withdrawn are dismissed.

4. Compldints 5A and 5B are dismissed,

7 (‘Zsmgs!u;ms &4 and 6B ore clismissed,

8. Complainis 74 and 78 having been withdrawn are dismissed,
7. Compioint 8 s dismissed.

10, Complaint # hoving been withdrawn | dismissed.

11. Compilaints WA, H:_}i% and 10C are dismissed.

12, Complaint 11A is disrnissad.

13, Compicint 118 s established.

14, Complaints 124 and 12Bare désmiss&éi.

FtE P B O
G .

JOHN COMNNORS
COMMISSIONER

30 SEPTEMBER 2010
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