NO. 001/2010
BETWEEN:  CHIEF REGISTRAR iy |
L Applicant
AND:  HAROON ALI SHAH S
Respondent

Applicant: Ms V.,
Respondent: Ms N |

Date of Hearlng: 15 September 2010
Date of Ruling: 15 September 2010

1. This maler caome before the Commission loday for hewing. Prdor o the matier
proceeding application was made on behalf of the Respondent that | recuse myself on
the basls thot the conviction, the substance of the dflegafion, was a conviction
consequent upon o hearng In the Magistrate’s Court Lautoka before then Resident
Magistrote Ms Lisa Gowing whe was and is my wite.

2. The complaint before the Commission is tho the Respandant bas committed professona
misconduct Contrary to section 83(1HdI) of the legal Proctiioners Docree which i
porficulorised as follows!

"Haroon All Shaht a fegal praciiioner, on the 6th of June 2005 wos convicted for the
criminal offences of assaulf occasioning actual bodlly harm and domaging property of
ihe Lauloka Magistrates Cowrt in the proceedings State v Horoon All Shoh Criminol Case
Ne. 227 of 2005, which conduct involved o subsfonficl fallure o reach o reasonoble
standard of competence and diigence.”

3 The documents now flled with this Commission show that the motter was heard in the
Magistrate’s Court Lautoka on the 9% of May 2005 and judgment was delivered on the

&th ef June 2008,

4. In that judgment the Resident Magistrate in the last poragraph found the Respondent
aullty of one count of assault occasioning actusl body harm and one count of
damaging property.
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of $1,000 was imposed with respect 1o the &

harm arid o fine of $500 was imposed with 1

The material then Indicates ot the matt d by way of appeal 1o the High
Court, em T e o

That appeal wos an appeal s 1o convic d senfence and was heard on the 137
October 2006 with judgment being delivered on the 200  October 2004 by Mr Justice
Winter. o S A

His lorclship corciuded the

It s acknowledged that before this Commission the fact of the conwiction cannot and i
not being challenged but it is. further acknowledged that before this Commission it is
appropriate for the Respondent to cause the Commission to further consider of fo
consider the circumstances surrounding the comprission of fhe assorat,

The subrrission now belng made on behalf of fhe Respondent s that | would be required
or perhaps more corecty would be urged o make a finding of fact with respect to ihe
surounding clrcumstances that may differ kom the findings of fact made by the
Raesident Maghtrote, :

11, That is the basis or the fundamentad basis of the application for racusal.

12, The tast for blas in fijl is as expressed by the Supreme Court in Fifi in Aming Koyg v The

Stole Crimingl Appeal No CAY 002 of 1997 where at page 12 the court said:

“There fe some confroversy about the formulafion of the principle fo be applied in cases
In which if Is alleged that a judge is or might be actualed by bias. In Australio, the festis
whether a folr-minded but informed observer might recsonably apprehend or suspect
that the judge has prejudged or might prejudge the case. In England, however, the
House of Lords, in R v Gough (1993) AC 446, decided thot the fest to be upplied In all
cases of opparent bias involving Justices, lribunal members, arbiirators or jurors Is
whether In alf the circumstances of the case there is o real danger or real likelihood, in

the sense of passibiify, of bias. in a later case, Webb v the Queen [1994] 187 CIR 41,

which concerned a juror, the High Court of Aushralia, desplie Gough, decided that it
would continue fo apply the reasonable apprehension or suspicion of bias test, and held
that in the circumstances of the case o falr-minded buf informed observer would nol
hove apprehended that the furor or the Jury would nof have discharged fhelr fask
imparitally.”
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’IheHigh Court of Australio counsals, judges not to disqualily themselves oo readly ang
in ke JRL Ex porfe CJL [1986) 161 CLR 342 of 352 suich:

“Although it Is important that jusfice must be seen fo be done, jtis equally importont that
judicial officers discharge thelr duly to sit and do nol, by geceding foo readily fo
suggestions of appecrance bios, encourage parfies to believe that by seeking ithe
disqualification of a judge, they will have their case tried by someone thought fo be
mare ilkely fo decide the case In ihelr favour.”

There is in Aushialia o code of o type similar to that ewlier referred 1o thot exishs in Fiji cinct
thet s the Auskralion Institute of Judickl Administration Guide to Judicial condu ol

That gulde sets forth the following piinciple:

“Whelher an appearance of bias or a possible conflict of inferest Is sufficient fo disqualify
a judge from hewring & case iz fo be judged by the perceplion of o reasonable well-
informed observer. Disquolificalion on friviol grounds creales an ynnecessary burden on
colleagues, pariies and thelr lagol advisers.”

it hos been soid that there s an exceplion to the general principle in the case of
necessity and it wos held in Englond os for back 18 1430 that recusal is not racuired if
there is no other way the case can be declded.

That decision being the first reported application of this pragmatic rile related 1o the
Chancellor of Oxford who although a party in o cose could preside over if as @ judge
becouse there was no way to appoint another furist to hace the matter,
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19, 1t Is thersfore in my opinion a relévent dlthough not declsive consideration that ihis

tbunal has only one member,

he corviction fiat s In Bsue in fhis

20. 1tis, | think, most refevant that it Is not the fact of fhe conviction f
stance surounding the commission

application buf merely a consideration
of the offente. o

21. The circumstances surounding the commissic
been considered on appeal by the High' Court

22. i dny avent | 588’
 differently from the® R
commission of the offence.

23. It would appear to me in the light of the judgment on sentence of the Magistrote and
the decision of the High Courl that there waos littie dispute thot the offence wos
considered fo be at the lower end of the scole and that there had been significant
provocation,

24, 1n the creumstonee thersfore and applying the principles that | have referred fo above
and for the reasons that 1 have outined above | do not think that it Is necessary of
appropriate for ma to recuse myself and accordingly the application is dismissed.

ORDERS

§} 1. Application dismissed.
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~ JOHN CONNORS 15 SEPTEMBER 2010

COMMISSIONER



