IN THE INDEPENDENT
LEGAL SERVICES COMMISSION

NO.002/2009
BETWEEN: GHIEF REGISTRAR APPLICANT
AND: HEMENDRA NAGIN RESPONDENT

RESPONDENT:  MBC Pl

DATE OF HEARING:  16%June 2010
DATE OF JUDGMENT: 9% July 2010

JUDGMENT ON SENTENCE

t. The Respondent was on the 70 May 2010 found guilly of two charges of unprolessional
conduct and adrmitted o third count, All three counts arose out of the one fransaction
when the Respondent acted for the vendor, purchassr, mordgoges and real astole
agent in 0 convencying transaciion,

Oy |
2. The fransaclion had o most unsatisfactory outcome for the Complainants as they are

been sued by the redl estate agent for commission on what was an ortificial sole price.
They have incurred or will incur legal costs of $15,000 with respect 1o the somry sageo and
hove foced anguish over which should have been o relofively shaight forward
conveyancing tromsaction.

3. Coursel for the Respondent submits that the Respondent is o prachitioner of over 30
vears standing and an active member of the communily. His Rotary service hos been
acknowledged by him been made o Paul Mo Fellow in 2009,
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It is also submitted that his wife of 30 years and a deughler are lowyers.

The Respondent acknowledges now that he *%gf@gnwise.m have. acied, or fo have
confinued to act, for both parties to the fransaction” but says that he did not
deliberately set out to cause harm o the Complainants.

It s submitted that unbeknown to thie Respandent cm employad solicitor fook Instructions

from the reol estate agent o commence acﬁaﬂ agcsmsi iha Comploinant for
coranission on the arlificial gur@;hasa price.

“warrerd o nomal ;}@nﬁity in

The Respondent offers to poy compensation of $10,000 fo the Complainanis.

{t I8 further submittad that the Respondent has suffered as o result of adverse publicity
these proceadings have brought and that no further penally should be imposed.

The Applicant subimifs that there is o sufficient public inferest slement in the cammiﬁsié;é
of the breaches and that the public must be protecled. 1t is submitted thal this s more
so s the Responcient is asenior practifioner,

. The main purpose served by disciplinary proceedings & fo protect members of the public

from rrisconduct by lowyers - Southerm Law Soclefy v Westbrook (1910] 10 CLR 609 ot

622 This recognizes the public interest in the integrity of the members of the profession.

so cenlral o public confidence in the legoal system. In New South Wales an appellont
judige branded the protective function as a ® recognifion of the sociol vaive i the
availability of the services provided fo the public, combined with an understanding of
the vulnerabilify of many who require such services" - New South Wales Bar Association v

Meakes [2006] NSWCA 340.

e 1t vot such a matter as o =
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12. The qim of protessional disciplinary ﬁrﬁééﬁ i
of the pmf&ss {)n Smumef:am Law Socé’fﬁiy Wesfi} 0,

disciplined and so ncirectly pr_macf iﬁ&_ ol
means that a courf of fﬁhumt in mmkmg_ o

é::iir@ci@::f at o chisfly protective
sdeome that is punitive in effect
1o :-zﬁf disc:pfmary Qrdafs, but have
~law. Smtis:fy

mur% or iﬁbursai Eakevs gf ihe m___ oty '

vicl o punifive resporse in the case. e:}f gr::we miscandu»ci m&y be v ewad b*g ?hg ;m%ﬁ el
almost tacit approval - Legal Prachiticners Conduct Boord v %w‘en (2003} 229 1338 32,
The inposition of o fing, dthough c:};::smmnw punitive in @if@ﬁ:i mcy have o protective
effect In discouraging other lawyers from misconduct - Re o Medical Practitioner [1995] 2
Qd R 154, of ot lecst o delerrent effect on the lowyer who has been fined. It may even
operate, in some crcumsiances, to depiive the lowyer of monetary gaoin that wos
sacured by the unprofessional conduct ~ Legal Services Commission v Molling [2006] LPT
32,

V4. Woolten }in Thompson v Mikkefsen [SCINSW, 3 October 1974 - unreported) said:-

* .. the proctice of a solicitor acting for both parfies cannot be too sfrongly deprecated,
1# is only because of the possibliity thef sormething may go wrong in o fransoclion, or moy
a0 wrang during ifs implementation, thof the employment of highty frained professicnal
people of professiondl scales of remunegration can be Jusified. To scrulinize ¢ fansaction
o ciscover whether something is wrong in o way thol may affect bis inderests, or fo
nofice and deal with someihing fhal goes wrong during the fransaction, is what o porly
employs such o person for, He ls entiled fo assume thal the person will De in o position fo
approach the matter concemed with nothing in mind but the protection of his client’s
interests against thase of the other parly. He should not have fo depend on a person
who has confiicting oflegionces and who may be tempted elther consciously or
unconsciously fa favour the other client.”




15. As for back as 1917 Serution L in Mé&ﬁ}éfﬁf
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. Lowyears owe Q fiduciany duly o giva umﬁ i

:g::ﬁ‘ 71 at9i said
“it may be that a solicitor who fries jo. ar:i mr Gift mes‘ prm h:mwi? ina pmsﬁ‘mn that
he must be liable o one or the other whateve i woud be his faulf for miding
pirasell with the transaction In which he ha --_@ﬂ Hrefy inconsistent inferesfs and
suficitors who fry to act for both vemfors ﬂﬁd purchasekﬁ must dppreciate thot they wn d
very serious risk of bty fo one or the cfher‘ c:awmg m ﬂ‘r@ duties arict &bﬁ‘gﬂmns which
such curous refation puls upon fhem * ¥ .

Iy ;‘y' ?Q thm r;:henfs. which mﬁm! b@
fulfilled If that duty s owed to two or mu:ﬁz_pmri whose inferests are in opposition.
Wilson JA said in Daveyy Wcsoifey, Hﬂmﬁes, Dol & Dingpwcil { H’ﬁ?; 35 OR f2d} 599 at.602

"the underlying premise ... Is that, human__ whaf it ff*se soHcsfsr caﬂnaé‘
give his exclysive, undfwded atfenfion: h:) the inferests of his client if he Is fon befween ..
his client’s interests and ﬂwse c::rf“ ,he'fawees ?he setfssa ne. dt}f}‘ Qf

. Davigs JA of the New South Wales Court @i,ﬂppéﬁi’ sciid i Alexander {frading as Minfer

Elizon) v Perpetunt Trustess WA Lid [2001] NSWCA 240

e conflict of interast is an insidious thing.  Aspetts of o duly of care. which ought fo be
seen clearly and disinctly, are seen in o hazy light when a solicitor seeks to reconcie the
interests of two clients wha ench hove interests which differ from those of the other. Over
mary vears, In judgrenis which | have written or in which { hove jolned, the point hos
heen made thet solichors should never oflow thamselves o have o conflict of interest,
Those judgments appear 1o have had no impadct, Too many soficitors continue o oot for
twe o rove clents who heve conflicling interests. Year after year, cases come before
the colrfs becowse o soliciion in such o posifion, has falled fo fullill bis duly fo one oF

more of bis or her clients.”

In Merron v 4 Chathom Daunt Py Lid [1998] ¥5C 110 Byme J said

“the difficulty ... which must be ocknowledged is thot where o parly is contempiating
retaining @ solicifor who acts for another ... the parfy will often not recognize a conflict
which is possible, pending or even ihen existing. # is the solicitor who should in the
normat course be the first fo apprehend this. And so the porties rely upon the soficitor,
not only fo have the integrity to withdraw when conflict adses, buf also the perception to
sense fis pendency before it arses in fact. The solicitor, then, must De constantly vigiont
and alert fo parceive the possible emergence of a confiict of inferest .. . What is involved
here it that the solicitor is enfrusted by the client with the task of c:c#f"zg o5 ¢ fookout for
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and then os an arbiter of this c:f:mffscf and whete this {ia&s oris feké?if ho arise, perhaps o
aetin o way which may be comlrary to the solicifor's own iriterest ... Thils is @ frusf which
nol every slient would be content 1o a‘:@ﬁf@f U oiﬁe{ person, even a soficifor, 1t

~one which a client should not be @mec:fm to. QW& wethau! a proper undérstanding of s

implcotions.”

SONCLUSION
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it & unforfunate that the praciice mi m::%mg fm* muﬁlg:z & mfllés his been aocepled o8
appropiale in Fii for mony yeoms, 1f is Gﬁi}l cun E:ean seen o be mﬂsf mgpmmmm

As observed by McPherson JA of the Gueel dand Gourt o
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signec for il protection of

“the samcteﬁ for viﬁiﬂﬁt‘)ﬂ smf intend sEis st for | _
ion'In the estimation of the public

the public and to maintoin confidence in e prok
it of the profession as o whole." a

The law & clear that the role of the Commission is 1o protect fo the membars of public
fraen misconciuct by lowyers ond to protect the integty of the profassion.

A clear massage must be sent o fawyers Irs Fiji thot conduct of the type displaysd by the
Respondent is inopproprice.

The Commission is not for the purpose of fundraising and i is appropiate thaf o penally
should benetil those that suffer as a result of the unsalisfactory professionot canducs!, the
Comploinants hove o large bil for legal fees and face the possibility of ¢ judgment
agoinst thent in favor of the real estate agent.

propose that both of these fiobilities o be met by the Respondent.

| taks into account the order for payment of domages when not impesing @ fine on he
Respondent,




QRDERS
1. The Respondent is publicly reprimanded: '

5. The Respondent is to pay to the Commission for payment out fo fhe Complainants (M A
Khan and § B Khan) the sum of $15,000. 5u wmount is fo be poid within 28 days faling
which the Respondent's practicing jc':aﬁii'i&_mg-%;_-i&sﬁeﬁded;'wifh@uf further order, uni
payment is made. U e

_imgcﬂ’ﬁsi any mainias_ orderad fo be
ey Limited with raspect 1o High Courl

5. Tho Respendent i fo indemiy the Comp
2]  paid by them.or either of sa
fe Action 58/2000. :
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John Connois
COMMISSIONER

Dated: 9 July 2010



