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ON NOTICE OF MOTION FOR LEAVE TO APPEAL

1. The Eespendanif Applicant In the Nolice of Mofion, by Nofice of Motion filed todoy seeks
the following orders:- .

{a} Leove be granied o the Respondenis fo appedl cut of time for the orders made on
the ¥4 February 2010 and the 28" Aprd 2010 and leave be granted to appeadl against
the interim orders of the Commissioner, Mr John Connors dated the 3¢ Februcry 2010
dismissing the application to disqualily himself, orders dated the 28% Agsil 2010 and
orders made on 219 June 2010 dismissing the Notice of Mofion filed on the 17 June
2010 by the Respondent/Applicant. ' '

{b) A stay of ot further proceedings pending In the Independent tegadl Services
Commission ogeinst the Respondent/Applicant pending the hearing of this
application and/or panding the hearing and defermination of the appeal by the
Court of Appecat, '



4*

7. It 5 acknowledged by counsel for the Respondant/Applicant that this Commission in the

The MNotice of Motion is supported by on affidavit of Mr&han swomn foday,

The proceedings before this Commission are governed by the Legal Proctitioners Decree.
2007, Sectlon 128 of that Decree provides '

{11 An appeal shall lie fo the cowt of Appedtl from any order of Commission of the
Instance of elther the Registrar or any other parly fo the procesding; ‘

(2} Such appeal shall be made within such time and in such form and shall be heardin
such manner 0s shall be prescribed by the wles of procedure made under seclion
127.

There are no nies of procedure under section 127 of tHs point of fime, However | have in
accordance with seclion 127 issued o Proclice Dieclion prescribing that the iles
pursuant to the Cowrt of Appedal shall apply 1o proceedings before this Commission as if
they were proceedings before the High Court in its Tivil Jursdiction,

Rule 16 of the Court of Appeat rules provides that on appedl from on irterocutory Order
sholl be made within 21 days, Such period is to be calculated from the dade on which
the judgment or order of the Court below was signed, enterad o otherwise perlecied.

Rule 27 of the Courl of Appeal rules enables the Court at fist instance to enlarge the

fime prescribed for Ming and serving nofice of oppeal under rule 16 but only i
application is made belfore the expirafion of that period,

cirourmsionces has no capacity o entertain the applicalion for leave fo appedl out of
time the decision of the Commission of the 3¢ of February 2010 and the 28% of April 2010,

This lecives thereiore for determinglion by the Commission the application for leave 1o
appeal the decison of the Commission delivered today and if leave be gronted o
consider whether a slay of those proceedings in accordance with paragraph b of the
notice of mofion should be granted.

The Respondent/Applicant in his affidavit which respact to his application for leave to
appect foday's riling repeals the matters that hove been ploced before he
Commission in the couse of the hearng that application, In odditional there is as
annexure 13 to his affidavit the proposed notice of appedal,



0. ﬁ?hgs‘ :!_csw:wifh respect to the matfers 1o be considered in an opplication such as this has
bgeh well spefled out by the Fiji Court of Appeat over an exiensive periad of ime,

11. The then Prasident of the Fji Court of Appeal, Sir Mot Tikaram, in Tofls Incorporated spor

Appeal No. 35 of 1996 at page 15 saidk:

“i has long been setfted law and praciice thal inferdocutory orders and
decisions will seldom be amenable o oppeal Courds have repeatedly
emphasived that uppeal against interlocutory orders and decisions will
only rarely succeed. The Fiji Court of Appeal has consistently observed the

- above principle by granling leave only In the most exceplional

c{rcumfam:exﬁ

12, Thompson JA sitling as @ single judge of appedl in KR Latchan Brofhers Limited v
Transport Conrol Board and Tul Davulievy Buses Limited —~ Civil Appaal No. ABLO0IZ of
1994 soicl: e

“The granting of leave fo appeal against interlocutory ardgjfslf:_i# fmi'
appropriale except in very clear cases of incorrect application of fﬂ:’é #aw o
it Is certainly nof appropriate when the Issue Is whefher the ;dfscréﬁﬁh a8, |
axer:_:!éed comeclly unless it was exercised either for impmpé f
as result of o parficular misconception of the luw. The i&m‘ﬁ:&;ﬁj
given full reasons for the order he has made. There Is no 8
) impropriely In the appeliant's affidavit. There is an.all
misconceplion of the law, buf if there was a misconception of
nof a clear case of thot, that mafter con be made a_gm.é' 6
any appeal against the final judgment of the High t’bp&?,-!

unsuccessiul in the proceedings there.”

Victoria, Australia (Full Courl) in Niemann v Electronic Indusiries Lid |1
Murphy J. soid af page 441: R



Likewise in Perry v Smith(1901), 27 VIR 46 & Darrel Leo Case [194%] V.R.
401, the Full Court held that leave should only be granfed fo appeal from
an inferlocutory judgment or order, in cases where subsfaniial infustice is
done by the judgment or order liself, if the order wos corect, fhen i
follows that substantiol injustice could not follow. If the order is deemed fo
be clearly wrong, this Is nol alone sullicient, It must be shown, in addifion,
to affect a substantial injustice by its operalion.

it appears fo me that greater emphasis therefore must lle on the issue of
substontiad Infustice direclly consequent on the ordet. Accordingly, If the
effect of the order Is fo change substantive rights, or finaily to pul an end
to the action, so as o effect o substantiol injustice if ihe order wos wrong,

4. The Prasident of the Court of Appeal then went on in Kellon to say:

“if o final order or Judgment is made or given and the applicants are
agarieved they would have o right of appedl fo the Court of Appeo!
against such order or judgment. Therefore, no Injustice con resull from
refusing leave to appedl.

The courls have thrown fheir weight against oppeals from inferlocufory
orders or decisions for very good reosons and hence leave to appeal is
not readily given.”

15, There is nolhing that hos been placed before me by way of evidence on s
application to suggest that ony port of these pocesdings would chonge ony
substantive fights of the Respondent/Applicant or that the order made in loday's
application would finally put an end 1o the action so as o effect o substontial injusfice.
on the contrary no subistantive rights are changed and theee Is no end put fo any action

and theretore thare can be no substontiol imjustice.




16. Counset for the Respondenifapplicont refers the Cammission fo o decislon fo the High
Gourt of Australics in The Queen adalnst Watsen ex parte Ammskong (136 CLR 248} O
decision in 1974 with respect to fomily low proceedings.

17. The autharities to which | have refemrad, bsing authorties of much more recent times afe
specifically related to Fil and forms part of the jurisprudence of the Fiji Court of Appsl.

18. | om therefore of the opinion thot it would be inappropriate for leave fo be gronted o
appeadl the ruling delivered today; that the second Nolice of Motion flled alleging bias
wais on abuse of process,

%

.@"“% ORDERS

Modice of Motion i dismissed.
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. / JOHN CONNORS
/" COMMISSIONER

21 JUNE 2010




