IN THE INDEPENDENT
LEGAL SERVICES COMMISSION

NO.004/2009
BETWEEN: CHIEF REGISTRAR APPLICANT
AND: SHEIC HUSSEIN SHAH RESPONDENT

APPLICANT :
RESPONDENT

DATE OF HEARING:  15%, ;6%&; 191, 220d Aprll 2010 & 6% May 2010
DATE OF JUDGMENT:  15M June, 2010

1. The Applicant bings by way of Application before the Commission elever Compilaints by 5ix
Complainants against the Respondent, all alleging Professional Misconduct or Unsatisfactory
Protessional Conduct,

2. Clause 81 of the Legal Practitioners Decree 2009 provides that Umsotisfoctory Professional
Conduct includes - "conduet of o legal praclitioner..... sccurng in connection with the
practice of low that falls short of the standards of compelence and diligence that o
member of the public is entifled o except of o reasonably competent or professional legal
proctitioner or fow firm.." :

3, The definilion focuses on efements of competence and diigence. Neither of these terms are
defined in the Decree ond should therefore be given thel ordinary everyday meoning. The
dictionary defings "diligence” 1o mean "care and conscientiousness in one's work”,



4. “Competence" s defined as “having the n:
successfully™. 1t is fhought that this recvires.
complete tasks in a fimely and punctugl manner, as required by the requirement of
diigence buf to complete them with the level of skl and precision that @ member of the
public s enfiied to expect fom any prolessional peson whom they have fusted to cany
out work for them, IR S - |

ssaty skills or knowledge o do sometring
praciifioner fo be bound not only 1o

5. The Legal Practitioners Dacree 2009 provides for two categoras of Professional Misconduct.
The first category provides that Professional Misconduc! includes unsalisfaciony professional
conduct of a legal praciiioner, If the conduct involves a substantiol or consistent faliure fo
raach or keep a reasonable stondard of ¢ 1

ce end diigence.

nduct shall include conduct of a legal
vith the proclice of low or hoppening
w That would, If established, justify o

on fo engage Inlegol proctice,

6. The second calegory provides that Professional
practitioner, whether happening in conneclion
otherwise than in conneclion with'the practice of
findling that the praciifioner is not a:fit-and prope

7. The Decree then expands on what en into account In determining
whether a person Is "fit and proper” ¢ urposes of section 82 by allowing’ thod regord
may be hod to the suitability matters that would be considered If the practifioner were an
applicant for admission 1o the legal profession under the Decree, '

COMPLAINTNO 1

Professional Misconduct: Conlrary 1o section 8211){a) of the Legal Praciifionsrs Decree No 14 of
2009

Parficulars

shelk H Shah o legol praciitioner on the 7% day of September 2006 bsued Bashir Khan, on behalf

of Vunimoli Sawmill Limited, ANZ *Shelk Hussein Shah', Trust Account cheque no 000128 019 092
0008347058 for the sum of thirly five thousand doliars which was subsequently dishonored when

- presented 1o the bank due to Insufficlency of funds, which conduct involved o substanticl faiure

to reach o reasonoble standard of competence and diligence.

8. Tha evidence balore the Commission wos that a cheque in the sum of $105,000 had been
deposited 16 the credit of the Respondents Trust Account and prior fo that cheque being
clegred the Respondent drew o cheque in accordance with instructions for the sum of
$35,000.

9. At the close of the case for the Applicant the Respondent admitied the allegation.



COMPLAINT

A Professional Misconduct; Contrary 1o ses::fmn 82{ 1; } r}f the Leg;a Pmcimon%fs Decrea Ho 16
of 2009

Parliculors

Shelk Hussein Shoh o fegdl practitioner, on fhe lsf ;:%ﬁga ::*f?e;i:}mmry 2009, havmg received the sum
of $2000 in November 2008 from ifereimi Tikolvatuke it 1o instiiute. civit proceedings against
Colonial Fiji Lte Limited, negligently prepored o Wit of Sismmans“ﬁn behalf of Hereim
Tikolvalukoula without siating. i h -
which conduct involved o subs%a ticl:

and diligence.

8 Professional Misconduct: Contrary fo section 82(1}{o} of the Lega! Praciitionen Decres No 14
of 2009

Pardiculars

Sheik Hussein Shah o legal practifioner, affer the 23 doy of Februery 2009, folled t nofify his
client fereimi Tikoivatukoula that he hos left Labasa and had relocated his faw praciice jo Suve,
which conduct occured in connection with Shelk Hussels Shah's praclice of low, which
conduct involved o substantial fadure to reach o reasonable standard of compstence and
chicence,

10, Both complaints arfse from insiructions given by the Complainant to the Respondent in the
first or sacond week of November 2008 with respect o the terminalion of the Complainanis
amployment by Colomial Fii Lfe Uimiled on 120 of December 2007. Al that fime the
Cormpldinant was the District Sales Monager, Northem Division, for Colonial Fjl Ufe Limited
and was engaged pussuant to o contract dated 23rd of January 2002 (Ex A1].

11. The Compilainont sought advice from the Respondent and on the basls of thot advice
engaged him to fight his case ogainst Colonlal. The Complainant says that the Respondent
sought $2.000 and would commence hs case straight oway. The fees were paid on the 21
of NMovember 2008 and o receipt ksued [Ex A2l The Comploinant then says thet the
Respondent did not commence the action shraight away ond that he checked with hirs
regularly for about 3 months and then o Wit of Summons was ultimately filed in February
2009 after the Respondent said that he had sent o draft to Daniel Singh in Suva for setlling.
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12,

13,

4,

5.

18.

19,

20.

21

The Cafn;:!afnunf then went to the .High';i_f;:wﬁf;i};;s {:heck if the d_@c:umem wg$ filagt and
ascertained that if was filed on the 200 of February 2008, A copy of the Wiit of the Summons
was tendered as [Bx A3L. S e :

By letter dated 20t of March 2009 Murro Leys Lawyers acting on behalf of Colonial i Life
Limited sought that the proceedings be disconfinued or dmended and scught further and
better porticulors of the clolm [Bx A4, 0

the Respondent now says that ﬁeﬁ-wﬁzs; in Iegufdrcaﬂf’mzf Wﬁh the Complainant and that
some research was caried out in the company of the Complainant in Labasa. He further
says that the quantum of the clalm was in fﬁ{xﬁ:‘{ fmmulaied by the Complainant.

The Respondent says that he had md\iis_ét_:i thé_‘ Qémp?éihenf that his <ldim was "riovael”,

Following recelpt of the request for
of Colonial the lefter was discussed by
answers were nofed on the'lefiar, i

. At about this fime the Complalnant says that the Respondent sought a further $1,000 from

hir before he would proceed further with the claim, The Corvpleinant says that he told the
Respondent that he wouldn't pay any more money. He says be was not happy with what
wiis being done on his behalf by the Respondent and he looked for another Iowver fo
obtain further advice.

. From this point on it would be seem, on the evidence of the Complainant, that he consulted

a number of lawyers, Initially Mr Chaudhry of Gordon & Chaudhry was engaged fo give
some advice and then Mr S R Valenitabua was sengoged and o Notice of Chonge of
Solicitor was fled [Ex A5} on the 240 of June 2009,

An amended Wit of Summons was then filed on 240 of July 2009 [Ex A8 by Mr Valenitabuo,

In the course of his evidence the Complainant indicated that he had now engoged Mr
Semi Lewenigilo fo reprasent Rl ond o furthuer Wit of Summons has been filed.

The very nalure of the cloim and the ferns of the Complainant's emplovrment qgreemeﬁ?
moke it ot surprising that the statemeant of claim hog been omended on o number of
occasions.

The Respondent says that he kept the Complainont informed at alf times of his intenfion to
refocate from Lobasa to Suva and that the Complainant hod his telephone number at ol
times,
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i
o,

22. the Complainant acknowledged s Qni i
Respondent “in the following:- - bl

23. The document states:- "AND | further mgrae to :p -ihm&gre_ed fees and disbursaments for
your professional services, : _ Hh N ’ : '

Fee quoted $5.000 phus 20% of ihe ]‘U ' g e sum

Agreed '

Poid $2 000 reicﬁner i i

24, in;uncimﬂs ;:mwadmgs Wars, mmmenc:e E:x?' vgieﬁﬁabm fi‘li r&aimm Colonial from taking

COMPLAINT 3

A Ursodisfactory Professional Conduci: Ciﬁﬁ%fﬁ;'y of section 81 of the Legal Praclilioners Decree
No 16 of 2009

Particuloes

Sheik Husseln Shah o legol practiioner, between the 170 day of December 2003 and 219 of
March 2004, foied fo keep Rom Pratap reasonobly informed of maters relaing o the
instructions received from Ram Pratop with respect to a civil suit for domages, which conduct
occurred in connection with Shaik Hussein Shah's proctice of low, faling short of the standards of
competence ond diigence that o memizer of the public s entifled o expact of a reasonably
cernpetent or professional legal prachitioner,

B Unsatisfactony Frﬁf@aﬁmml Conduct: Controry o section 81 of the Lagal Practiioners Decree
Mo 16 of 2009

Particulars

Shelk Hussein Shah o legal practitioner, between the 170 day of December 2003 and the 2+ doy
of March 2007, delaved the progress of The matter Ram Pratap & Others v Ramin Norayan civil
action No HBC 375 of 2000 aof Labomsa which he had been inshucted In respect of by Rom
Pratap, which conduct occured in connection with Shelk Hussein Shah's practice of low, falling
short of the standards of competence and diligence that g member of the public s enfifled to
expact of a reasonably competant or professional legal practifoner.




thé Respondent admilted both compiaints

26. At the conclusion of the case for the Applic
and consenfed 1o orders for the payment ‘of the sum of $500 o the Complainant with
respect to each complaint fogether with wilness ‘expenses in the sum of §144.00, The
Respendent further undertook 1o the Commission o moke application to the High Courf at
Lautoka to reinstate the procesdings on behalf of the Complainant and if successtul o
pragress those proceedings without delay on a pro bone bass.

COMPLAINT N

Unsatistactory Professional Conduct: Contrary 1o section 81 of the Legal Practifioners Decres Mo

16 of 2009 '

Podicuiors

Sheik Husseln Shah o legal prachifioner, since the 18%.ddy of July 2009 falled 1o refund fhe sum of
$1,000 received on behalf of Deep Chand after he: (Shelk Hussein Shah failed to reprasent Deep
Chand in a bail application in Labas h ¢ lved a substantiol
failure to reach a reasona higtine

27, Onthe 15" of July 2009 the Respondent was attending the Valeleve Police Stafion when he
was opproached by Umesh Prokash the brothesin-low of the complainont,  The
Complainont was ot that fime in Police custody of Valelevu Police Station and the
Respondent wos instucted {o obtaln bail for the Comiplainant. The Respondent says that he
indicated that his fees would be $1,500 but that the next doy the Complainant's wite ond
Urnesh Prokash attended upon him ond tendersd the sum of $1.000 which he agreed to
accept as his fee. A receipt ssued fo Umesh Prakash for thot sum [Ex R14).

28. The Respondent says that the inshuctions related fo moking o bail application ot the
Valelevu Police Staliorr only and that he was there from 800 am fo 200 pm on that day,

29. He sdys that he was unsuccessivl in getling the Complainant bailed as the Police wished fo
take the Complainant to Labasa for Inferview and charging,

30, Whilst the Complainant remaoined in custody of Valelevy the Respondert says that he was
able to orgonize for the fransfer to Lobosa to take place of an earlier date than otherwise
infended and that the Complainant was in fact fransferrsd by boat over night on the 168
July arriving Labasa on the 17 of July,

31. The Respondent agreed o go to lobasa fo conlirue the opplication for bail,  The
Complainant says that the Respondent was golng to Lobasa in any event for a soccer
tounament. The Respondent denles thistobe so .



ke 1o _hgv@ fhe Cam;&l ﬁanf f@%@gsed from

2. Al Labasa the Respondent says fhat he wer
sher ir;tarv ow, This m:cwfsd on the

custody on the basis hed he aﬁsn
aftermoon of Saturday 178 of July,

33. Whilst the Complainant sugggasfa ihc:lf zi wats i

ntended fhat ﬁw R&spmﬁien? himiself act os
surez‘y e Resmnd&ni d&ré@s ihﬂi 1hls wias

ase and that he was only engaged in
2] Cv::smg:.tlamam

34, The Complainant ulfimately wenf to: couri in
refumned 1o Suva. The Complainant. #he ylelale!
$1,000 to obtain ball for him o court,

34, The Respondent tac:knwiadgés tht m b;! ; zssuan:i fx:a %ha Cammamam a5 [f is his
practics notto give o bil af_casiiE the e

COMFLAINT NO 5

Unsafisfactory Professional Conduct: Confrary to %ciﬁ}n 81 of the Legal Practifioners Decree No
16 of 2009

Paoricviars

Sheik Hussein Shoh g legal practitioner, on the 185 day of May 2007, foiled fo' appear for Prabhu
Lol ir the High Court ot Labasa in criminagl case No HAC 3 of 2005, for which he hod recelved the
s of 3400 from Prabhu Lat fo sesk an adjournment, which conduct involved a substmn‘%ta[
faikure 1o reoch o reasonable standard of competence and diigence.

37, The Complainant in this matter s o serving prisoner hoving been sentenced fo 10 Y80S
wnprisonment on the 240 of May 2007 for 10 counts of rape and 2 counts of indecant assault

£y fEx AZd].

38. The Respondent says that on the 180 of May 2007 the Complainant come to his office in
Lobusa and asked i he would represent him on | count of iape. The Respondent sayys that
the Complainant did not have his disclosures and the Respondent sought thal he pay ihe
sum of $400 which amount was paid of that fime. The Respondent says that the services he
provided were talking to him for about 1 hour and that his cherge out rate is $150 per hour.

39. The court record of the High Court of Labasa 1Ex R15) shows that on the Monday the 214 of
May 2007 ot 9.30 am the Complainant's proceedings were collad for hinl. At that fme the



record indicotes that the Complainant mgd I have just sb_o’&:‘éﬁ gé o lawyer. [F wos My Shelk
Shah. He told me fo get the documents fo his. P o

40, The court then adjouned the matter until the 17?@3?6"@!3319 day for irial and proceedsd 1o
swear the assessors, e o

41. The recard then indicates that on fhe 221 of Maiy 2007 at 9.30 o the accused said “Thave
nolawyer. MrShah did give me some instrictions, He soid the disclosures I incomplete.”

42. The court went on fo confim hat oll disclosures had n tact been given some 2 years prior

43. A clerk from the Respondents o'fﬁf:;é_iﬁ' i{ﬁ%};ﬁq.glmgdw avidence before the Commission
of the Compiainant aftending the- office tind of her having ksued a receip! detalling he was
chafgedmthica}unfofmp& e A o T _ :

44. The Complainant is @ fisherrid with fitle s

45. The Respondent suggests he didn't appear on the 219 and 220 of May 2007 as he wos
unaware, from the information given 10 him by the Complainant as to what court the matier
was in. 1 note that he court complex in Labaser contains both the Magistrate Courf and the
High Court within the same building,

OMPLAINT NG 7

A Professional Misconduck Condrary to section 82(1){a} of the Legal Praciiioners Decree No 14
of 200%

Pardiculars

Sheik Hussein Shah on the 313 day of December 2008 failed to honour the agreement that he
and his client Mohommed Tahadil had enfered info conceming the agresd legal fees thot
would be charged in respect of the civil proceedings of the Labasa High Court in civil aclion
HBC § of 2008 by charging Mohammed Tahadil o further sum of $8000, which conduct invoived
a substantict follure to reach o reasonable standard of competence and diigence.

B Professional Misconduct: Contrary to section 82{1){b) and 83{1){a} of the Legal Proctitioners
Decree No 14 of 2009



!‘W«“”

Parkculors

Sheik Hussein Shah on the 14 day of Mamh QOD& ubuaed the re ctmnsh;p of confidence and
st he had with his cllent Mohommed Tahodil i by fcrg]ng the signature of Moharmmed Tohadil in
fthe document titled the Yinstruction fo AT date 4 of. March 2008, which conduct occured in
connaction with Shelk Husseln Shah's proctice of k:aw cmd wou!zs justify a finding that he Is nof d
fit and proper parson o angoge in legat F;:-rm:icce

€ Professional Misconduct: Contrary t6 sﬁ&i an 82{ Hb} and 8:3{1}{uj of the Iegmi Prosctitioners
Decree No 15 of 2009 R

Padiculars

Sheik Hussein Shoh an the 18 of Augusi 2&0&5 abuseq '?he wh:ﬁnmsmp of caraﬁdaﬂt:e ond frust
he had with his cient Mohommed Tahad] yhcture of Mohammed Tahodi in the
intiar to the Manager of the Bank
z::@ﬁducf ::}c:cu;“rad in ﬂaﬁﬂ@mflan

actics Qw.mﬁd wauid jusi’sfy 43
Qz:z% prcciic:e o

46, The Compldinant is o taxi driver in Labasa and was the executor named in the Will of his lols
father. In 2007 he sought a grant of Probate of s father's Wil and o coveot wos lodged by
his brother, He then went 1o see the Respondent to have the coveatrempvad.,

47. He says the Respondent agreed fo act for him in the removal of the caveot for a fee of §250
phus his oir fores from Labasa to Suva and return,

48. The Complainant's brother filed paperss in the High Court and again the Complainont
engaged the Respondent fo act for him. The Complainont says thal the Respondent said if
the matter concluded in 2 vears the fes would be $5,0600 and if it took longer than that the
fee would be 36, 500. He said the matter completed in less than 2 vears and the
Complainant says that he paid the sum of $5,100 io the Respondent.

49. The achion brought by the Complainonts brother appears to be maotter Mo HBP 05 of 2008 in
which judgment wos given on the 31 of Decermber 2008 in fovor of the Complainant.

50, The courd, Singh J, moade the following order".. The Ploinfiff's claim is therefore dismissed
with costs which [ surmmiardly fix in the som of 32,000 Given the length of Kol | would have
awarded higher cosfs buf $2,000 i the maximum costs claimed in the defence.” The fees
charged for this motter oppear in o very incompetent "bill of costs* for the period 19%
Februory 2008 to 31® December 2008 in the sum of 35000 plus VAT [Ex A20) in addition fo
thase fees the Respondent also included “bill of cost® fee totaling $3.000 plug VAT with
respect 10 o "motion filed by Mohammed Johandt ond others”, Mohammed Johandi is
the brother of the Compilainant,

tedl fHe 1M of Augush 2008, which ...
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51,

52.

54,

58.

56,

87.

58.

59.

. The only evidence of mymem by t

priodl 5m Oclober 2007 fo 14% February

The Complainant also received & bl of cast for The .
d fo relate fo ‘removal of caveat”.

2008 in the sum of $3,750 plus VAT {Ex m ;3 Wﬁiéh is'w

All these tees weare the subject ef un cz;:ken'f 'braughi by the Respondani agdinst the
Com;;slmmmm i fﬁfﬁ‘ L-::rbas& M&gkfraﬁe Court iaamed Mcgisirafa in a Ruling dated 2

total sum of §3,250 [which note $500 &
Compilainants [ﬁx Mﬁj ‘Whie;h stc;'-""' ;

The Respondenf refies ‘ led
“Instruction o Act” dated 4% 08 [Ex A22] wh s the work fo be done asi-

1. Oppose Notice of Mnimn $3) -

The Complainant denles sdigning these documents ond says that his signobure & forged. The

Inshruction detalied in Ex A22 and the charges in Ex A20 appear to comrespond.

The fees In Ex R11 appeor o relate only to the removal of the caveat and placing a caveat
on behalf of the Complalnant.

The way in which the bills of costs are drafted leaves much to be desired as they conlaln no
detall of the actud charges for the work done but merely o tokal figure for the work set forth
in o brief nomrative,

The Respondent and his clerk gave evidence that the inshruction document was signed in
their presence by the Complainani, The Respondent denies signing the documents for the
Complainand.

Whether he signed the instructions or not it would seem that instructions were given by the
Comploinant 1o the Respondent to oct in all the matiers briefly described in the two bills of
costs [Ex A20 & ExR11].

. The Complainant denies signing "the Instruction o act™ and ¢laims that his signature on that

document [Ex A22] &k forged. The only evidence belore me of the olleged forgery is the
evidence of the Complainant,

10
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r}i ex&c:uted an Quihwﬁy in favor of the
» Respondlent {Ex A23]. The Camplainant
gnr:aa‘ure has been forged.

1. The Compilainant further clieges ihfz? fha E’:&s
Bank of Baroda for the payment of $6,500
ctenies signing the document and says %hﬁi s 5

42. Again the Respondent and his clerk bof_hfgm@ a: deme and say that the document was
signied iny thelr prasence by the ccmpEaFﬁGﬁfé L

‘ﬂfﬁ LAW

63, The Comploinant ofsges with I‘@S}DBC]‘ 10 cc}mplairﬁs ?B and 7¢ that the Eespomfent forged
his signatures on wo documents, - b

% # suit or ihe prmcmw n.c
of the general rule.is tha. fc:i
{NSWI 116 ot 125 "The |
plainifit if the fact aﬁaged fwhi _
his cause of action, eg, if its exish . ﬁ-pf&c&denf fo his rfghf to maintaln the
action. The onus s on the defendant, if ihe aﬂegaﬁﬂn s not a denial of an essential
ingredient in the cause of action, but is one which, if established, would constitute a good
defence, thatls, “ovoldance” of the claim, which, prima facle, the plaintiff has™

65. 1t is soid that o fundamental requiremaent of any [udicial system is that the parson who
desires the court to take action must prove the cose to ils salisfaction, ~ Dickinson v Minisier
of Pension [1953) 1 B 228 at 232,

66, It follows therefore that the Applicant bears the burden of proving that the signatures of the
Compilainant on the documents were indeed forgeries.

STANDARD OF PROOF

67. The ralevant standard of proof {o be applied to disciplingy proceedings was considerad of
length by The Couri of Final Appedl of the Hong Kong Special Administrafive Region in A
solicitor and The Law Sociely of Hong Kong Fnal Appeal No. 24 of 2007 {Civil). There the
court congidered Inter alia relevant authorifies from The Prvy Coundll, the High Court of
Austratia ond the High Court of New Zealand {whose decision in 7 and Dentol Complaints
Assessment Commiliee,[2007] NZAR 343, was subsequently confsmed by the Supreme Coust
of New Zealand [2008] NZSC 55).

11
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71,

73.

. The F’ziw Councl in (“ampbe!? s.? Hmﬁfef fQDGS}L UKF

19 heid that the criminal standard of

maoffer in Isst:a in suc& o pmr.:eeéfng fo
to the supporf of g convichion ypon
per Dixon, Evalt and McTi

'He!fon v Aﬂenf‘{ 1949) &3 L':I.R é?f

The Supreme Court of New Zealand in Z v Dentel € ampfainfs Assessmenr Camm:ﬁeex {2908}
MWZSC 55 in applying the flexible agmiacmmn of the cisnt standord said ot paragraph 116: “We
acknowledge the serfous impact that adverse dfmip?mmy decisions can have on the right
of individuals to work In their occupation and on personal repulofions. The flexible
applicolion of the civil stondard will, hawem; glve all due profection o persons who face
such proceedings.”

i A Soliciter and The Law Society of Hong Kong the Chisf Justice at paragranh 1146 said: “in
my view, the standard of proof for disciplinary proceedings in Honk Kong Is o
preponderance of probabillty under the Re H approgch. The more serious the act of
omission alleged, the more inherently improbable must It be regarded, And the more
inherently improbable it Is regarded, the more compeliing will be the evidence needed fo
prove it on a preponderonce of probabilify. if that is properly appreciated and applledin a
fair-minded manner, I} wil provide appropricte cpproach to proof In disciplinary
proceedings. Such an approuch will be duly conducive fo serving the public interest by
mainfaining standards within fhe professions and the services while, of the some fime,
protecting their members from unjust condemnation.”

Fam therefore of the opinion tht the oppropricte standard of proof to be applied is the civl
standard varied according to the gravily of the fact to be proved, that & the approach
adopled in amongst other places, Australiv, New Zealand ond Hong Kong,

12
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CONCLUSION

Complaint No 2

74, From the evidence # Is apparent: fhc:ci ihe drﬁffing of the Respondent left much fo be

73,

74.

77

78,

7%,

80.

desired. I s not urissual for the cfefend_mﬁi to
Lowyers did sesking further anc beit’er
not show that the Respondent hus besar

vil pmmedfr;gs i‘c Wﬂfe €15 Munm L&ys

The question for determination Is wheth
that involved o substantiol or consistent

_ i h o ki k&@p o mczsms:b«ie stencard of
competence ond diligence, '

n moking this defermination it i 5 necessary o cor‘us;der the evidence applving the relevont
standard of proof. The facts fo be proved are importont and accordingly the stondard of

proof must rise.,

Whilst the draffing of the Wit of Summons did not meet the expecidadions of the
Complainant and may well have beern dane more competently | am not of the opinion
cpplying the retevant standard of proof that the Respondent hes conducted himself In such
a way as not fo keep o reasonable stondard of competence and diigence.

The second complaint porficularized within complalrt number 2 was that the Respondent
hadt failed to inform the Complainant that he had relocated his low praciice 1o Suva.

On the evidence of the Complainant and of the Respondent and applying the relevant
standord of proof | cannet be sofisfied thot the Complainont was not awore of the
Respondent’s intention to relocale,

| accept the Respondent’s evidence that the Complainant was o regular altender of the
Respondent’s office and that he look a very "hands on” approach fo his lifigation.

13
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81. s | fhink oo relevont o consider fha nc:i‘ure ond size QF ihe i,{:t;f::sa cammemml cenier.
?aklgg GH? of these matters info @f:counf |f Is my ]'mon that the complaint has not been
machs o L

Complal

w:fhsn aﬁmgrﬂmt numhar 3 acmr‘dmgiy i‘xe s feuad guﬁhf af fwo mums of unsailsfmi&w
professional conduct as r;rmrtacuiansed w%ihinzca'; npic ini numbﬁi' 3

. m

Complaint No 4

83. The evidence of the Complainant and- hk; brmh@r ir: leaw 15 30 fha :;ircumsf«:maea difficult to
accept with respect m the mssf _rai@mn? JssUls, o

B4 Itis clmr on the eﬁt&feme fﬁdt ihe‘R”_

e uiﬂmc;ie y agfeed by ww i}f fees
WO $! 000, ?ﬁem is thﬁn ﬂO dﬁspuiﬁ that the Respondent hod occompanied the
Complainant to Labasa where he agoin altended upon the police and sought boll on
behalf of the Complainant.

85, | rejact the suggestion made by the Complainant thot it wes iInfended that the Respondent
would act o5 surety for the Complainant and that the sum of $1,000 was intendad s ¢ bal
b,

86, Accapting o5 | do that tha Respondent performed work on behalf of the Complainant at
Vaolelevu ond of Labasa Fom not solistisd that the complaint hos baen made out,

87. The Respondent in his evidence says that no memorandum of fees was fumished o3 it is not
his proctice fo fumish o memorandum of fees where the fees are paid in odvance, This
would appeor to be o very imprudent practice,

88, The compldint i nol mads out and therefore must be dismissed.

Complgint No §

89, The evidence of the Compilainant in this mafter whilst being in part ¢ litfle vague wos
supparted by the record of the High Court in Labosa, The Complainant was o fisherman
and not educated.
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[ i&fk St is mi‘ dispumcf iht:sf the
spoke with hirn for sorne: peiod of
ed to appedt for the Complainant in
urtiished with insiroctions sufficient fo
h@ Cﬁmjﬂi(‘}lﬂﬁm m believe fhat he

70, The Fespondent gove ewid@r@ce ‘0
Complainant came to the offices of the Responde
fime. W is also not disputed. that the Respon
Labasa High Court. The issue is was the Responds
enable him o appeor or altemalively did he
would in fact appear,

i

riclent unc:i ii‘m Eﬁspanﬁeni s clerk | am
oof, ihai the Raspmzﬁam is gl%ﬂf of

21, On the evidence of the Cumptamﬂﬁ%
satisied, based upon the relevant sk
unsalistactery professional mismr’tdu -

“ 'nd&nt wEm resgzec?

" instructions given by Mah&mmggj__ Ta
to vorlous. ;:mm&dmgs reialing
father, .

93, The second and third aEEagaimn refz:ates fo gliegations ’rhm ihe Respmncienf Earged the
Complainant's signalure on fwo bccasons.. This Is ‘denled by the Respondent in his oral
evidence. His evidence Is supported by the evidence of his former clerk who was present
when both documents were signed and she says that the documents ware slaned by Mr
Tahadll in the presence of the Respondent, As is defoled eorier the burden rast upon Hhe
Complainant to prove that the signatures were indeed forged. The only evidence placed
before me is the oral evidenca of the Complainant iha:ii ke dicdd not sign the documents.

94. On the basis of the evidence | cannot be sotisfied that the Complainard has discharged the
burden cast upon him to prove that the signafures are indeed forged and that they were
forged by the Respondent.  Accordingly the second and thid oflegations must be
dismissedt,

95, The first ollegation &5 that the Respondent overchorged the Complainant for fhe wark
performed In respect to the varous matters pertaining to the administration of the Estale of
the Complalnant's father,

94. The question of costs in these modters has aready been the subject of Biigation between the
Complainont and the Respondent before the leamed Magisirate in Labosa. The leamed

Magistrate feund In favor of the Respondent.

97, | am satisfied that the Respondent cared out work in accordance with inshuctions glven fo
Hirm by the Complainant which are detailed in the two bils of cosls [Ex A20 and ExR11

i5
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eefzi r:tsairaaus maifer o ih& funds ars

163, The conduct ond adminisfrcstrﬂn sf irust'fu ds’
: w'hlgh standard en The wcw fry which

not those of the legal practiloner and fhis_
legal practifioners administer their frust d o

104. 1 am of the opinion that a momafow panql%y Is the appropriate penclly n this
crcumstonce defalled. [t s necessary massage 10 alf legal practifionsrs of the
high standard that is expecied of therm with respect o -the adrminisiration of frust aecounts.
In the clreumstance thersfore | am Cﬁf the opt n tzf ¢t mtanafﬁry pandily in the sum of
$1.000 s apprapriate. i

Complaint No 3

wete amifted by the R@spandan% t the
mp!einﬁm Af that time fhe Respondant
fine of $500_M§h_ erspasi #9 each

105, The wo allegations wiﬂ*an complo ini num
conclusion of the evidence on bah_afi of the
comnsented fo orders being made against: him
complaint fogettier with witne
;ﬁmcaadmgs reinstated
basks. in the clrcumstance crders in h&

Compiaint No §

106. W is not in dispute that the Respondent falled to appeaar on behalf of the Complainant of
the Labasa High Cowrt. The Respondent says that he spoke with the Complainant for about
an hour and that the Compidinant did not fell him the date, the cowrt or the charges. The
Complainant in his evidence says that he attended and he expecied the Respondent fo
pppect on bis behalf the next doy.

107. # is clear fom the evidence that the Complainont is an uneducaled fisherman who
woulkd have been very reliant upon the Respondent and in these chroumstances i would
seern appropricte for g monetary pehally o be Imposed vpon the Respondent for the
commission of the act of unsolisfactory professional conduct.  H would dlso seem
approprctie for there to be o refund of part of the fees paid by the Complainant to the
Respondent as the Respondent failed to carry out the work for which the fees was pold. |
consider in the circumstance a fine in the sum of $750G 1o be appropricte and a refund of
$250 to the Complainant.

17




CRDERS
Complaint No ]

duct and s ordered lo pay fo the
gunt to be paid within 14 days, The
10.20 to the Cémméssﬁmn for peiyment

C:mmmwsmn by way of Efne the sum of $] OBE} suc;
Respondent is further to pay witness expenms mfat
out to the Applicant within 14 days, e

i

Complaint No 2

) 2A - The complaint s dismissed,

b}  2B-The complaintis dismised. e s

Sorm ]afrtt&l 3 R —

a. e Respondent hoving admifted ?@ﬂs i found. gmii‘y of umﬁt;sfmmﬁf

professional conduct,
b}  3A - The Respondent s fined the sum of $500 fo be pald to the Commission within 14
days, o

¢} 38 - The Respondent i fined ihe sum of 3500 to be poid to the Commission within 14
clays.

a.) The Respondert is o poy wilnass expenses fotaling $144 fo the Commission within 14
' days such amount fo be paid out {o the Applicant,

&) The Respondent's underiaking to the Commission fo make applicafion to the High Court
at Lautoka to reinstate the proceedings on behall of the Complainant and if successiul
o progress those proceedings without deloy on o pro bono basis is noted. -

The complaint is dismissed,

The Respondent s corvicted of unsotisfactory professional conduct and is ordered o pay o fing
ins the sum of $750 to the Commission within 14 days. The Respendent i further ordered to pay 1o
the Comgmission o sum of $250 for peymeant out 1o the Complainant,

18
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Complaint No 7

a}  7A-The complaint is dismissed.

b) 7B - The complaintis dismissed.

€)  7C-The complaint is dismissed,

in the event that monies ordsred to be paid by fhe Respondent 1o the Commissior are nof paid
by the due date then the Respondent's pra ticing cerlificate shall be susperided unlll such time

as the monies are paid, without further order.
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~/ JOHN CONNORS
T/ COMMISSIONER
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15 JUNE 2010
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