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JUDGMENT 

[I] \1r. Rayasidamu appeals from his sentence. He received custodial sentences of 23 

months and 9 days. and 27 months and 9 da)S. the two sentences to be serYed 

consecutively. Mr Rayasidamu claims that he ought to ser\'C the two sentences 

concurrent!) . 

Background 

[2] On 11 \l(ay 2024. Mr. Rayasidamu broke into the home of the three ,ictims (a husband 

and "·itc and their teenage daughter). The ,·ictims were not home at the time. \1r 

Rayasidamu proceeded to steal a considerable number of expensive items. being mainly 

j<!wclry and computer equipment. The occupants returned home later to find that their 

proper!) stolen. The maner was reponed to the police. Only a matter of days later. Mr. 
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Rayasidamu was discovered selling lhe stolen property. He was arrested and charged. 

A nwnber of the stolen items were recovered. Mr Rayasidamu made full admissions in 

the police interview. 

[3] On 20 May 2024, Mr Rayasidamu was charged with four counts, the first count being 

burglary while the second, third and fourth counts were for theft in respect to the stolen 

items - each count pertaining to the theft of each of the 3 victims. Mr. Rayasidamu was 

produced before the Magistrates Court the same day, on 20 May. and pleaded guilty to 

counts I and 2. He was sentenced on 17 June 2024 on the two counts to 23 months and 

9 days imprisonment ( l year, 11 months and 9 days). 

[4] The charge for counts 3 and 4 was amended on 4 July 2024-the total value of the items 

stolen for these two counts was reduced. Mr. Rayasidamu pleaded gui lty to the two 

counts in the amended charge and was sentenced on 8 August 2024 10 27 months and 

9 days imprisonment (2 years 3 months and 9 days). The learned Magistrate determined 

that the sentence should be served consecutively to the sentence on 17 June 2024. The 

learned Magistrate also imposed a non-parole period of2 years. 

[5] The present appeal was filed on 3 September 2024. 

Sentences delivered hy learned Magistrate 

[6] The first sentence was delivered on 17 June 2024. The learned Magistrate noted that 

the total value of the items stolen was £8,120 - l Apple MacBook had been recovered. 

The learned Magistrate referred to 1he fact that the appellant had 22 previous 

convictions. 12 of which were for similar offending. After setting out the tariff for 

burglary and theft, the leamed Magistrate identified a starting point of 36 months for 

each count (ie I and 2), adding 6 months for each for aggravating factors, being · 1he 

non-recove,y o/1he items', resulting in a figure of 42 months. 

f7] \Vilh respect to mitigating factors, the learned Magistrate referred to the age of the 

appellant (31 years) and the fact that he had cooperated with the police and admitted 

his offending. Six months was deducted. taking the sentence to 36 months for each 

count - a ti.uther 12 months (one third) deduction was made forthc early guilty plea. The 
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resu lt was a sentence of24 months which was further reduced for time spent in remand, 

being 21 days, resulting in a sentence of 23 months and 9 days impri somnent for each 

count. The two counts were to be served concurrently. The learned Magistrate 

considered whether to suspend the sentence but declined to do so due to the appellant" s 

previous off ending. 

[8] The sentence delivered on 8 August 2024 1-vas in respect to counts 3 and 4 - the theft 

of the property from the other two occupants of the house. The items stolen in count 2 

had a total value ofS13,599. The items stolen in count 4 had a total value of$4,770. 

The items that were recovered had a total value of $6,260. Thus, the total value of the 

items stolen and not recovered was about ~ 12,200. Again, the learned Jvfagistratc 

identified a starting point of 3 years. On this occasion 12 months was added for non

recovery of items (aggravating factors) taking the sentence to 48 months. Mitigating 

factors reduced the sentence by six months to 42 months and then a further third 

remission of 14 months for the earl y guilty plea - resulting in a sentence of28 months 

imprisonment (2 years and 4 months) . The period of 21 days for time spent in remand 

reduced the final sentence to 27 months and 9 days imprisonment (2 years, 3 months 

and 9 days). Counts 3 and 4 were 10 be served concurrently but the sentence was to be 

served consecutively with the earlier sentence on 17 June 2024. 

Appeal - law and principles 

[9] This Court's powers on an appeal are set out at s 256(2). ll may conliim, reverse or 

\'ary the Magistrates Court · s decision. It may remit the maner back 10 the Magistrates 

Court or make such order as it considers just, including exercising any power that the 

Magistrate might have exercised. IL may quash the sentence of the Magistrates Court 

and impose another sentence warranted in law. Finally, the Court may also receive 

additional evidence on appeal if considered necessary. 1 

[ I OJ The approach that a court must apply to appeals on sentence was set out as follows by 

the Supreme Court in Naisua v S1a1e [2013] f JSC 14 [20 November 2013]: 

1 Section 257(1). 
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it is clear tha, the Court of Appeal will approach an appeal against sentence 

using the principles set out in House v The King [1936] HC'A 40; [f 936] 55 

CLR 499 and adopted in Kim :Vam Bae v 1he State Criminal Appeal number 

AAU 0015 at /2}. Appellate courls wilt inle,fere with a sentence if it is 

demonstra1ed 1hat rrial judge made one of the following errors: 

i. Acted upon a wrong principle; 

ii. Allowed extraneous or irrelevant mailers to guide or q/jec1 him; 

iii. Mistook r he fac1s; 

iv. Failed to [{Ike imo account some relevant consideration. 

[ I I] 1.n Sharma v Staie [2015] FJCA I 78 (3 December 2015), the Court of Appeal stated at 

(45 j: 

In determining whether rhe sentencing discretion has miscarried !his Court does 

not rely upon the same me1hodology used by the senrencingjudge. ?he approach 

laken by this Court is to assess whether in all !he circumsmnces of the case the 

senlence is one that could reasonably be imposed by a sentencing judge or. in 

01her words, 1ha1 the sentence imposed lies within the permissible range. It 

follows 1hat even if there has been an error in the exercise of 1he sentencing 

discretion, this Court will still dismiss the appeal if in 1he exercise of its own 

discrerion the Court considers thar ihe sentence acwally imposed falls within 

the permissible range. However it mus/ be recalled 1hat the test is not whether 

the Judges of this Court if they had been in the position of1he sentencing judge 

would have imposed a different sentence. it must be es,ablished that the 

semencing discretion has miscarried either by reviewing the reasoning for the 

sentence or by determining from the facts 1hat ii is unreasonable or unjust. 

Decision 

[12] The issue in this appeal is narrow. Mr Rayasidamu·s appeal is against the sentence and 

confined 10 the order of the learned Magistrate that his two sentences are to be served 

consecutively. He contends that the learned Magistrate erred in doing so and ought to 

have ordered that the sentences be served concunently. 
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[ 13] Before considering the issue raised by the appellant, two matters require addressing. 

These are: 

1. The learned Magistrate added 6 months2 and 12 months3 to the appellant's 

sentence for non-recovery of the stolen propeny on the ba,is that these are 

aggravating factors. As Aluthgc J stated in Turaga v S1a1e 12018] FJHC I 02 l 

(22 October 20 !8): 

20. It is 1ri1e law Iha£, for offences involving 1hefi and robbery, reco\·e1J1 

of s/Olen items acls as a mi1igmingfac1or. However, 1he non-reco\·e1y of 

stolen items is 1101 considered as an aggrava1ing factor 10 enhance 1he 

semence. 

2 J. In Sairusi Sako v State, Criminal Appeal Case l\lo. HAA OJ l of 201 l 

(29 .Vovember, 2011) .\,fadigan J. ai paragraph 7 staled: 

'"Items being recovered are often points ofmi1igation relied on 

by convicted accused persons. but it ·s not appropriate 10 

reverse the poim and make lack of recovery an aggravming 

feature. " 

The non-recovery of stolen property is nm an aggravating factor and should 

not have led to an increase in the appellant's sentence. 

ii. The learned Magistrate made a deduction of21 days for time already spent on 

remand from the time of an-est up io the date of the first sentence on 17 June 

2024. It is 1101 clear how this time was artivcd. By my calculation, the time on 

remand was either 27 days or 30 days, running from 17 May or 20 May to 17 

' To ,he sentence on 17 June 2024. 
; To the sentence on 8 August 2024. 
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June 2024. The appellant was interviewed by the police on 17 May 2024 and 

it is unlikely he will have been released between that date and the date he was 

first produced in the Magistrates Court on 20 May 2024. I am. therefore. 

inclined to calculate the time in remand as being 30 days ( I month). 

(14) l rum to the issue raised by the appellant. Did the learned :vlagistrate err in deciding 

that the two sentences should be served consecutively? 

[ 15] Section 22 of the Sentencing and Penalties Act 2009 requires the court m order a 

sentence LO be served concurrently with a sentence already being served. There are two 

exceptions. Firstly, where the offender comes within s 22(2) - Mr Rayasidamu does 

not. Secondly, · unless 01herwise di reeled by the court . The learned Magistrate 

exercised her discretion here to require the two sentences be served consecutively. Was 

the power under s 22(1) exercised appropriately? 

[16] The Supreme Court considered the provision in Vaqewa v State [2016) FJSC 12 (22 

April 20 I 6). Gates P stated: 

[31] I have set 0111 earlier sec/ion 22(/) of the Sentencing and Penahies 

Decree. In deciding 10 direc1 01herwise.from the pwpon of that section, a 

court ough1 10 s1a1e its reasons for doing so. Thai a1 leas1 would be 1he bes1 

practice approach, if nor a requiremenl under the sec/ion. Here the single 

judge found reason enough in that "the consecu1ive semence wasjus1ified 10 

protect the community. ·, 

[32} Ground (ii) raises the ques1ion of the totality principle. This aspec1 <~/' 

the case was no/ weighed in the semencingjudgment of 1he learned 

Magistrale. It is an important consideration 1101 least wizen considering 

wit ether to depart from the new norm of orderi11g co11curre11t sentences 

under section 22 unless there are reasons to do otherwise.' 

[ 17) Keith J further noted, in the same decision, at (42): 

' :v!y emphasis. 
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... the magistrate did not give any reasons for doing that. I agree with the Chief 

Justice tha1 there was no legal requiremenr on him 10 do 1ha1, bu/ bes/ prac1ice 

makes 1he giving of reasons highly desirable, and 1 hope 1ha1 magistrates will 

do so in eve1y case. 

[18] Rajasinghe J provided the following remarks on the exercise of the discretion under s 

22( 1) in Rasa/mubalevu v S1ate [20221 FJIIC 737 (23 November 2022): 

6 The Fiji Co11r1 of Appeal in Tuihuo r Stale {20011/ F.JC•I 

AAl,'0/ i 6.2007S ('; .\01·emher JOO/I) has discu~sed 11,e applicable 

approach i11 imposing consecI1/in~ semences. The Fiji C1111r1 of Appeal in 

Tuibua (supra) said thm: 

·'The 101ality prinl'iple is a recogni::ed principle ol senl('llcing 

fimnulmed 10 assi.,1 a ,·en/encer 1rhe11 sentencing a,I o_f}imderfbr 

mul!iple o{/e11ces. A sentencer 11•/to imposes consecutive 

se11te,u:es for 11 1111mber of offences must always re,·iew the 

agf(regate term amt consider whether it is just and appropriMe 

when tlte offences are looked at as a whole. A sentencer must 

always have reg(lrd to the totality of the sentence that is going 

to he served so as to e11s11re it is 1101 disproportionate to the 

totality of the criminality o.ftlte o.fJencesfor which the offender 

is to be s e11teuced (\Jill,. The Queen {19881 llCA 70: (/ 988J I 66 

CLR 59: R i- S1ewm (i997) 2 Cr.App.R. (SJ /80J. When a 

.,e111enc:er impose~ a semence or impriso11111en1 on w, <![fender 

who is already subjea 10 an exisring seme11cej<1r other offences. 

aud orders 1he new semence w run consecurive!y 10 /he existing 

seme11ce. th<' ~eme11cer should also com·ider the propriety o[ihe 

aKgtegate Si.'nlence 10km us a whole (R , . .Jones 0995/ CKPC 3: 

/19961 I Cr.App.R 1S.1 153. R , . . \fillen rN801 2 Cr.Am1.R. 1S1 

35 ~ and ,\oflen i- Police /20011 SASC 13. (:!(JOJ i I ]0 A Crim R 

6./J .. 
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7. Considering the principles enunciated in Tuihua (supra), the Court has to 

consider the propriety o_/the aggregate senrence as a whole when the Court 

is imposing a consecutive sentence to an Accused who is already serving a 

term of imprisonmenr in relation to another molter. Accordingly, rhe Court 

is required to consider the totality ofrhe aggregate sentence. Tlte totality 

principle in se11tenci11g encompasses two main elements. The first is 

proportionality between the sentence and the offence. The seco11d element 

is that the Court should 1101 impose a cr11slzi11g se11te11ce. The word 

crushing in this conrext connotes the destruction of any reasonable 

expectarion of a usefzil life after release: {Martino v Western Australia 

[20067 WASCA 78 [16}) 

8. The Supreme Court in Dakuidrekeri v Fiii /ndependem Commission Againsr 

Corruprion (FJCACJ [20187 FJSC 4.· CAV00J-1.2017 (26 April 2018i. 

discussed the totality principle and one transaction rule within the context 

of imposing consecutive sentence, where Marsoof J held that: 

.. [68/ The learnedjudf?e hav Riven comideration to the theories 

involved in 1he imposition ql c:onse<.:uthe .,·en1ences us stated by 

Pathik J in Visa Waga r The St(lfe C:0031 FIHC 138 (23 

Septm1her 2003) thut ·'The power lo order se111e11ces w ru11 

concm-r('n,~i- i., s11hject to two mc1ior limi1ing principles. which 

may he called the · one 1runs(!dion rule·· and the ··toralily 

principle ·· (Thomas: Principle, o!Srmtencing 2nd Ed pg. jJ). It 

doer 1101 mean that co11secutit-e sentences cannot be imposed, 

so long as the overall sentence is not 1111d11~v harsh a11d by the 

same toke11 the outcome of the co11c11rrent sente11ces are not 

rendered unduly lenieut in vie 11• of the aggmrnti11g features 

tRegin(/ v John.1011. The Times 22 May i'J95J. 

[69] The ruta!itv principle basiculz,, /!ll!(//1.\ th(I/ when a C01/rl 

fJi.l\'S<!s a sentence with a number <~l <'OnsC?c111in• .\·entcnce.-..·. ii 

should review !he ag,€:reJZate or the totality o/1he sentence:, and 

comic/er irhether the ··111wr is ju~1 (/ppropri<.-1/e "hc:•1 
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considering 1/,e 'o_{!ence.1 · as a whole. As Ji1e11 Singh .I said i11 

Xamma v The Suue (:!0027 FHHC 171 (6 September 2002). 1he 

application <!ftl,;.1 principle does 110/ mean !h(II 1here is judicial 

conduct ojJ'ering jiu· .. multiple oj)e11di11g ·· or encourage.,· 

o_tfenders 10 continue <!ffimding. after a seriou.r crime. wilh rhe 

impression 1hw there is liule to lose. It 11111s1 alwa,vs he made 

clear that the more 1he nu111her o(aimes and the more 1he Jra1·i1y 

of1hose crimes, lhe longer 1he senumce is 10 be recorded. 

[
70) The totality prindple is that consecutive .tente11ces should 

1101 be such as to result in 1111 aggregate term w/wl(r out of 

proportion to the gravi~r of the offences viell'er/ as a whole (R r 

Bradh:v [/9791.\LCI 33, (/9791 :! .\7LR :!62 m :!63;. IVhen a 

.JudJ!e is /iJc·ed 1rith 1he wrk of semencingJi>r muliipir: 11(fe11ces. 

as an inilial step he is required 10 id,:111/f.v 1/u.> appropria1e 

semence.fr>r each oftem.:e and 1he11 as !he.final .wep, 10 achieve a 

total sentence appropriate to the o,·era/l culpability of the 

accused tHKS'AR v .Vgcii Hu Ching [20117 5 HLRD 690. par 

13)5 

( 19] The learned Magistrate provided the following reasons in her Sentence of 8 August 

2024 for requiring the appellant to serve the two sentences consecutively: 

') ~y emphasis. 

I also order 1ha1 this lerm be served consecutively to rhe current serving 1em1. 

The reason I make !his order is to ensure rehabilitation. You had pleaded g11i/1y 

10 co11111 I and 2 lo which you are curremly serving bu1 I consider rhe 

seriousness of ,rhat you did. lhe value c?f the i1ems thm you stole from rhe two 

complainams' amounts to a total of SJJ,868 our of which only $6,260 value c?f 

i1ems recovered, a balance o/S25,608 not recovered. You have deprived the two 

complainants oftheir personal belongings and items purchasedfrom 1heir hard 

work I also consider 1ha1 1he term is the bare minimum 10 1he 1ar/ff of Ratusu/i 

v State (supra) for large and opponunistic 1he.fts. Your previous conviction 
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record dated back 10 2016 shows thm you have been charged and sentenced for 

rhefl and burglary continuously in 6 consecutive years. Last convicrion was in 

2020. Some 4 years later you have re-offended, which shows 1hat you are a 

threat to the community. 

f20] There are, in my view, several problems with the learned .\ilagistrate's reasoning. These 
are: 

i. The Magistrate relied on inaccurate facts. The total value of the items stolen 

from the two complainants in counts 3 and 4 was about $18,400, not $31,868. 

Less the value of the items recovered, the amount ,vas about $ 12,200, not 

$25.608. The correct value was abom half that identified by the learned 

Magistrate, a significant difference. 

11. The learned Magistrate indicated that one of the reasons justifying the order 

was 'to ensure rehabilitarion ·. In the usual course, where a court desires to 

encourage rehabilitation. it does so to exercise leniency. Similarly, where the 

court describes the offending as opportunistic as opposed tO planned. it is to 

show that the offender·s culpability is at the lower end. The short point being, 

that these are factors supporting a concurrent order. not a consecmive order. 

111. There is no consideration of the totality pri nciple, ie whether the total sentence 

of 4 years 4 months imprisonn1ent is appropriate for the offending. 

1v. It also bears noting that it is somewhat incongruous for a sentence to involve 

concurrent sentences between counts 1 and 2 and bet ween counts 3 and 4 yet 

consecutive sentences between the first 2 counts and second 2 counts. This is 

no doubt a consequence of delivering two separate sentencing decisions on the 

same charge rather than sentencing the offender once the outcome is known 
for all the counts. 

[21] In my view, the learned Magistrate erred in acting on av.Tong principle (applying 

factors that did not support a consecutive order), mistaking the facts (being the value of 
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the items stolen) and failing to take into account relevant considerations (the totality 

principle). 

[22] Ultimately, the totality principle is the most important consideration in determining 

whether to interfere with the learned Magistrate's sentence. The net effect of the 

learned Magistrates' order is that the two sentences are be served consecutively. 

resulting in a total sentence of 4 years 4 months imprisonment. There is no getting past 

the fact that all 4 counts pertain to the one criminal transaction, the burglary of one 

house, stealing personal property from the 3 occupants of that house. A sentence of 4 

years 4 months imprisonment is at the high end on the facts ofihis case and, in my view, 

outside of the pem1issible range. 

[23] ln ligln of the above, it is necessary for th is Court to consider afresh the sentence for 

the appellant. I will consider all 4 counts together. Given 1he 4 counts arc founded on 

the same facts I will rake an aggregate sentence.6 I concur with the learned Magistrate 

that a starting point of 36 months imprisonment is reasonable - it is in line with the 

medium category for harm for burglary. The main aggravating factor here is the 

appellant's previous convictions for similar offending (l 2 convictions over 5 years). J\n 

additional 12 months is reasonable, taking the sentence to 48 months. Mitigating factors 

include the appellant's relatively young age (31 years) and his cooperation with the 

police. The fii,,rure of 6 months, used by the learned Magistrate, is fair resulting in a 

sentence of 42 momhs. The one third remission for the early guilty plea (14 months) 

takes the sentence to 2 years and 4 months imprisonment.7 Deducting I month for time 

already spent in remand takes the sentence to 2 years and 3 months imprisomnent. In 

my view, this is an appropriate sentence for Mr Rayasidamu's o(Tending on 11 May 

2024. 

[24] Finally, i agree with the learned Magistrate that this is not a suitable case to suspend 

the appellant's sentence. The fact of his numerous previous offending is reason enough. 

He has already been the beneficiary of multiple suspended sentences yet has not learned 

his lesson. 

6 Section 17 of Sentencing and Penalties Act 2009. 
' I note that this is the sentence arrived at by the learned Magistrate on 8 August 2024. albeit erroneously using 
non-rccoveT)' ofswlen property as an aggravating factor. 
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Orders 

f25] My orders are as follows: 

1. The appeal is allowed and the learned Magistrates' sentences of 17 June 2024 

and 8 August 2024 arc quashed. 

ii. I substitute my O\\ n sentence for Mr Rayasidamu on the 4 counts. He is 

sentenced to 2 ) ears and 3 months imprisonment with a non-parole period of I 

)ear and 9 months. The sentence is to commenee from 17 June 2024. 

111. Thiny (30) days to appeal to the Court of Appeal. 

Solicitors: 

Office of the Legal Aid Commission for the Appellant 

Office of the Director of Public Prosecutions for the Respondent 
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