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CIVIL ACTION X0, HBC 236 of 2016

BETWEEN : AJITH SINGH T/A FAB WELDING & MAINTENANCE
WORK
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AND SANDEEP LAL, ASHANI THANUJIKA PREMADASA
& AMRIT LAL

Defendants

e

Counsel : Mr A Pal for Plainnft

Mir V Kumar for Defendants

Hearing : 26-28 November 2018
Jutdgment ; 29 Movember 2024
JUBGMENT

11 The parites entercd o 2n agreement in 2013 for the PlaintiiTio construet a yosidential
dwelling for the Defendants, e parties agreed a price and torms, Several mosths into
e comstruction, the Defendams tenminated the agreement and proceeded 1o complete
the constroction themselves. The Plaintifl brought these progecdings on thie basis that
the termination was unlawful. They seck compensation for the unpaid pordon of the
agrecd price, The Deferdants covoterclatm secking damages by rectifivation of what

they say was substandard workimanship by the Plaint(y.
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The trial was conducted in November 2018, Sadly. the leamed ial Judge pessed away
pefore issuing a deeision. The matier came before me eartior this vear. In August 2024,

counsel agreed that a decision is madde by the Court on the evidencs produced a1 nal.
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Aceording to the pleadings. the perties entered bnio two writien agreements, signed o0
22 Juby 2015 and 1 Awgust 2015, The main agreement is the Latter. dated 1 Auguost 2013
{*the Main Agreement’) The contract prive was $129.508, payable to the Plainuff at
different stges of the construction as per an agreed Schedule. The actual construction
started several deys after the Main Agreement was signed. On 10 March 2016, the

Dreferdants terminated the agreement effective immediately.

The Plaintift pleads i his Siatement of Clainy filed on 19 September 2016 that the
termination was enlawful, that at the time of the termimation the Plaintff had completed
four stages of the construction smd had been paid the amount of $31,700. The Plaimtif!
pleads that he was ewed 310300 for works abeady completd and owed the
outstanding balance of $77.R00 as por the amount of the contract price of $129,300. He
seeks payiment of the amount of $§77.800, fegal costs of $10.000, interest at 8% from 10

March 2016 sl judgrent and post-fuddgment interest of 8% per anpum,

LA

As per the Defendanss” Swement of Defence filed on 18 Ocwober 2016, they admif the
faut of the owo agreements as well s the notice of termination in Mach 2016, The
Detendants” say that the termination was lawiul and o aceordance with the agresments
due 10 the substandard workmsnship of the Plaintilt, The Defenddant counterclabms for
the cowt of rectifying these defects estimated ot shout S27.000 plus Bquidated damages
of 830 por day Trom 31 Jamuary 2016 (in accordance with clouse & of the Main

S

Agreernent), and interest at 13%% per snnum,

Evidence at trial

The viva voee evidence ar wial s recorded i the Jewned Tudges trinl poes. There is
abso a purtial audio recording of two of the witnesses (My Shalit Kurvar for (e Plaing
ard Mr Sandeep Lal for the Defendams). The Sudges boles and the audio fecording

have been trasseribed. Alse avidluble are the exhibits endered at trial by both parties,
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Lach party called two witnesses, The Plainiifl provided evidence along with Mr,
Kumar, a Manager with the Bask of South Pacific (BSP The Plaintit! stated that he
commenced constructing residential houses in 2012 and had constructed  fowr
dwellings, He stated that construction of the Defendant’s dwelling bogan a fow days
afler signing the Mafs Agresment on 1 Angust 20137 Around this time. the Defendanty
made an adiustaent changing the dwelling from a two-storey construction to & three-
siorey dwelling,  The Plainiff prepared an amended Schedule tor the constroction
identifying 10 stages and the payments payable for cach stage.” The fotal construction

price increased From $129.000 10 $143.200
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The construction was supervised by Engineered Designs. Their engineers inspevied the

cotstruction fom tme 1o tme and would certify when the work for a partoutar stug
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had beert satisfactorily completed, On occasion, the engincers would identify work that
reguired rectification and these works would be rectiffed by the Plaimiit 1w the
satisfaction of the sngincers before they certified complerion of the stage. Enginecred
Designs did so for stages 1. 20 3 4 and 5. Pavments were released from BSP w the
Plaint Y apon completion of cach stage.

Following completion of stage 5. the Plaiifl commeneed the stuge 6 works, Un 8
February 30106, the Plaint i wrowe to BSIP sesking variations to the construction

mehude another retaining woll.” The addivional amourst indicated for these works was

B13,8G0G.  Own 10 March 2016, the Defenudants sent g notice of termination o the
Platatif, terminating the agreement offective immediately.” By this dme. the Plabnity
states that be had completed sbowt 0% of stage 6. As per the termination lever. the
Plamtiff removed all his equipment and cleared the siwe.

—
The PlainGff stated that udl the works done by him were possed by the ocal wwn
council, Enginesred Designs as well as inspectod by B8P, He did not aecept that ik

wark was substandard. He confirmed the figures sought in iy Statement of Claun,

U The Plainiff produped s Ceniftean: of Regisration (Pl Exhibd 1) and e two Teilding contracts witk
wie Deleadants (Pl Exhupie 2 & 33

- Plamtif Luhibie 4,

" Plaimtff Exhiba 7,

4 Pl Exdibi B
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gddvising that his fost profit on the cuntract was about $20000, basad on 15-2(0% of the
comact price.

I crosseexamination, the Plaintiff apain denied that his work was substandurd,

The second witness for the Plaintiff, Mr, Shalii Kumer, was 2 bank manager with BSP.
He explainad that the Defendams obtained a joan from BSP to Tund tie construction of
the dwelling. He vxplained the process by which payments were released to the builder.

At the end of vach stage, the Plaintff would seck peyment tor that stage.  The bank

would receive reports on the Plaintift™s work from the Nauwsor! Town Counal] and

Engincered Dusigns, The bank varried out ite ow inspeotion s well. If the reports

confirmed that the work bad been satisizetorih completed, end the Defordans
anthorized release of the pavment, thea BSP would make the payiment to the Plainift,
This process was ft

dowed for each stage from stages | io 3. From stage 6 onwards,

paynients were made w the Detendams as they took over constiuction on a seli-baild
busis from that te. My Komar was aware that there had been an rssue betwien the
Plainti{¥ and the Defondants and that this Jed to the latter rerminating the contryet, M.
Kumar acknowledged that the letler that he had received from the Defendants dated 10
March 2016, informing BSP of the wrmination and atiributing the wenmbunion o the
Plaintiff's substanderd workmanghip, was ¢ odds with the sotice of lemination © he
Plaimgift dased 18 March 2016 whercin the Defendants sitributed the termination {0
haawnchal probicms

w5 between the partics hegan

)
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liv crosg-exanination, My Kumar explained thar the ssu

abowt stage 3 He confirmed that the hank condueted an mspection of the wark done
after each stage “of alf times”,

. « . . : . ] - H byus pprdver
n re-exammation. My Kupar stated that both paries expressed comceril Sty he omig
during the constriction. The owiers expressed coneern about the speed 30d standard of

the work by the contractor whilst the contraciur considered thn the LWwRer was beug

overly harsh. He rettermoed that jssues beesn ar shout stape 3 when the sugeostion of
“ fi b
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adiditivnal cost was raised and ‘w one sae Jeven wsheed fim s sic devis apd disciss this
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pragerdy amd sort it pnt. 1 ihing ai o poim diey did cose ter an arCeRenl and ifen
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i moved forward . However, *then there are some bsxues aguin with the wall itself and

sope cement works that {ibink rook it further and they decided i end the contract .

The Defendants” also called two witnesses being Mr Lal (he Dra-nomied defendant

amd Mr Viay Krishng, a Civil Engineey with Foglneered Designs.

Mr Lal noded problems with the Plaiutifl™s workmanship from carly om but approved
pavienss tor the frst fve stages, although with rospect 1o stage 3. he stated tha the
sworh forthat stage had net been completed, fe in respect to the decking, cantiever stesd
and the coeridor part of the steel. He also stated that Eugineered Degigns had found
sigmificant problems with the retuming wall, the cavities bad not been Giled in and the
retaining wall was weak. This Jod 10 e Plaingft proposing a further relaining wall at
an additional cost. Mr Lal produced several reports from Engincered Designs, prepared
during the construction identifving problems with the eonstruction.” Mr Lad stated that
he had agreed w approve pavment for the completion of stage 3, despiic the work being
incoarmplere, on an assurance from the Plainitff that be would rectify these shonballs @

a subsequont stage. He stated that this assurance was not honowred by the Plaind{l

Wir Lal stated that when the Plainuft advised that o forther retaining wall was required
g e budh af o addiional cost of 13,800 O abowt Febroary 20165 the Delendants did
aot have the finances for this and BSP Jid not approve the addivonal fanding, He
thersfore, had a discussion with the Plainndl about terminating the agreement becaose
of g lack of funds. Mr Lal stated rhar 1t cost the Defendants about $23 000 1o rectity the

detooty,

In cross-examinadon, Mr Lal confirnred that sach of the e pavments made o the
Plaintiff followed contirmation of completion of cach of the stages by BEP and the
engineers. He acoepled that the Delendants had oot issued any notices o the Plamatt
for inconsplete or substandard work, Also. the Defendants had not weitten any letters o
BSP expressing dissatisfoetion with the contractor, Mr Lul stated that he prepared tiw

rermdnation notice of 10 March 216

Fefendants Exhibus L Y& T



{19} The Delendant's second witness was Mr. Krishpa He was then employved wath
Engineersd Designs, the englocers responsible for inspecting the construction. He
stated that much of the work by the Plainthff was substandand bust he also acknowledged
that such work had been rectified. 1o prepared a report dated 16 December 2016
identifving defects from thelr inspections.” In cross-exumination. Mr Krishna secepted
ihat as engineors they were responsible for approving completion of works. e accepred

that if such approval was provided then the builders had met the standands required.

Desision

(207 have carefully consbdered the evidence frons the wial and the parties pleadings, In my
vigw, the kev issue in this proveeding is whether the Defondonts were entitled w
werminate the agreement on [0 March 2016, It is the Defendanis” case that they dud so

due Lo the poor workmanship of the Plaing i

{21} The Main Agreement of 1 August 2013 containg the terms governing the contractusl

relationship bebween the parties, Clause 20 reads:

I the Contravior fails wr complete the builtling yeorks 1o the sasisfaction of the
Chwrers or commliis o Breack wader this agreesend, the Chwiers ms of their
discresion jerminute [Hs coniract and fave the work compleied By anether
EORITQUIOR, COMPLIRY (F POVSON OF Cur Jeiiers (id wll costy exceeding contract
price shall become pavable by the Comtractor by way of domayes and

ORI ETIOA,

220 Clause 23 pevmits the Defendanes 10 terminate the agrecment where they arce salisfied
that the work is substandard or there has boen a breach of the agresment. For tug
reasons, I am unable 1o accept that the Defendants were enitled under this clause o
terninate the agreement with the Plaintidl, Firstiv, if the Defendants were relving on
clawse 23 W rerminaie the agreement Tor olure o properly complete the bulding works

w their satisfaction, ag they suggest, then the notice of ternnnation should have

® Dafendmus Eyhibic &,
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expresshy stated this. The notios of 10 March 2016 did not do 20, insiead purpertng o

terminate the agreenment “due o financial problems”,

Secondly, 1 am not satistied on a rcading of ali the terms in the Main Agreomont that
the Defendants could rorminate the agreement with immediate eftect on the basks of the
alleged poor workmanship.  The Defendants were reguited to adhere 1o Certain
provederes before they ware penmitted to tferminate the agreement, For example, clause

HY provides:

I the Contractor shall faifl w diligentiy perform the said work or any pare
therent in gocordance with this Coniract the Ovwarers or Bis agendi may by notive
i writbg requive the Confracior within seven (7)) days afler service of suach
aotive o proceed with the due performonce of the said work and ¥ the
Contraceor shall theveupon stll rail 1o diligesdy perform the said work, the
Cheners o By agent may By notive Iy writing fermingee the Controcs but wishout
prefudice 1o any other of the Chener's rights Jwrewnder. wuld theveupon ihe
Cenrtraretor shall cease work and the Cheners shall be recoonaile and proper o
cmypete the said work, amd e cosi therenf shedl e paid and Borre b e

Comtracior and may be deducted from the cortract prive,

The Delendants did not provide any notice w the Plaintf under clause 10 w rectify the
work, Nor did they purport under clause 10w weemvinade the sgresment for failure o

comply with such natice.

Clause 1905 also velevant, 1t provides that " duy dispuete between the purties herero shall
fxle g peforyed fo g single wrbitrator appointed by the Chvners and o decision sg ofiained
shedl by conclusive . This provision requires the parties 0 oy 0 resolve any disputes

o

by arbittion, The Defendants did not avail themselves of this remedy,

Moreover, having carelully considered the evidence, [am satisfied that there was no
preper factug basis for the Defendanrs 1o werminate the agreement. The agreement
certainly permired that Defendanis w enminate for good cavse such as substandard
wirk which had not been rectified. While canainly the evidence from the nspections

by Engineered Designs demoastrate 8 number of fallings by the Plaintil, the Plalatff
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rectified these failings as evidenced by the enginesrs subscquent approval for each of

the five smges undertaken by the Plabntilf — it i signtficant that this approval was
supporied by inspoctions from the Navsori Town Counet! and BSP, The Defendans
contention that the workmanship of the Plamiift was substardand does not sit seell with

the process in pince for release of pavmensy o the Plaintift,

Accordingly. T find Gt the Defendants valawtully tepminaied the agreement on 10
March 2016 Thev were not permitted under the comrgat with the Plaiatift e do so.

The Plaintiff is entiiled & compensation for the Defendant’s breach of the conwract,

Caleulation of the Plalntils compensation

The Plainif! sooks the owstanding amount of the contreet price that remains unpaid,
The figure s identified in the pleadings as being the smewnt of 377,800 — this 13 based
on o eontract price of SI29304, The Plaimtn? also seeks logal costs of ST000 and

intercst.

Both the Plaintity and flestnamed defondant agreed in evidence that the Schedule
cordained in the Plamuf Exhibit 4 correetly s¢ts oul the amuunts pavable w the Plaingt?
tottovwing completion of zach stage — this was prepared wiake aceount of an adiustinent
made o the ronstruetion by the Uefondants following the signing of the Main
Agreement. There are 10 stages dentificd in the Schedule, the wtal amount pavable
for the construction being $145.200.  The undisputad evidence ix that the Plaintift
vecerved prments for the Tirst fve stages. Belving on the Hgures in the Schedule, the
smpount paid (o the Plaintiil was $66.700 cand not the amount of 331,700 as pleaded .
The outstanding balance on the ota] cost of the construction {of $145 2001 would be

78300, and not 877 800 as pleaded.

The construciion price i the nopmal covrse of events §s partally consumed by expenses
meurred by the congractor, such as matenals, wages and soboontracior costs. The
PlaiptifTs evidence was that he had comploted 80%% of stage 6 when he received the
enmination notice. The mmount pavable for stage & in the Schedule was ST6.000 on
completion: 0% thereo! 15 312,800, In my view, the Plainilf is entitled 1o pavinent of

the amount of 512,808 for work underniaken on stage 6.
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Phe outstanding amount pavable for the remaining 4 siages of the construction vas

S62.300. There is no evidence presented at wial that the Plainift tncurred the cost of

the materials for these 4 swmges or suffered the cost ol wages for employees tor the ol
period of the copstruction. The Plaintifl gave evidence that be usually made 8 profiton
cach build of about 135-20% of the total constroction cast. Apphving the figure of 2%
fo the outstanding amount of $62,500 resalix In the figure of 32,508, Agsin. [ am

satisfied that the Plaintfl is entitled w payment for this loss.

Accordingly, the Plaiattft i« emitled o compensation of 325300, being the amount of

the Plainthits loss caused by the Defendant’s undawiul tenmivanon of the agreomoent.

The Plainuff is also entitled 1o interest on hiv Jogs under ¢ 3 of the Law Hefoem
{Miscellaneous Provisions) {Domh and bnterest) Act 1935, 1 am of the view that o
reasonable rate s 6% per snpum payable for the perind from the dute that these

procecdings were fled 1o the date of wiad

Defendant’s counterclaim

Az the fermination on 10 March 206 was enlawful, the Defendants caniol sucoeed
with thely counterclaim. The Defendants were non enutled 1o wominnte the agreement.

on

Thizy should have afforded rhe Pl an opportgtity o fix any defeets as por Claose

Hrof the Main Agresment

While the dwelling was not constructed by the contracted date. being 31 January 2016,
the Defendanis are not eniitled under clawse 5 of the Maln Agreement W payment for
late construction at the rate of 330 per day. The Detondants did nod take issue with the
timeliness of e constuction before or ot the e of their purporned termination en U
Rarch 2016, The constructan date was recorded in the Main Agreewnent before the

Pt made the adivstment © the construction incrensing the dwelling from a two-

storey 10 8 tree-storey build,

T fight of the delay by the court isaning 15 judgrwnt i would ot be reasonabl (@ s the period of Interest
fp 30 the date of judgment.
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I light of the abeve, | make the following erders:

Lo Jwdgment §s entered for the Pladndf! on his olaim in the amount of
$2E300 for the unlawiul womunation of the apreoment by the
Diefendants,

i,

fterest 15 payable 1o the Plontiff at the rawe of 8% per annum oo the
ampount of 825,300 from e date these proceedings were filed on 19

September 2016 w0 the dae of winl on 26 Noveraber 2018, being the
amound of 331881,

i The Duedendams aee Hable to pay inderest on the judgment debt of
525,300 gt the vate of 4% from the date of Judgment anl the debt is
satisiied.

wo The Defendants counterciaimg is dismissed.

.

The Plainiifl is entided o costs summartly assessed in the wnount of

£2.000. povable by the Delendanss within 3 calendar months.
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Sehcitors:
AP Legal for the Plainnff

Kumar Dawvers fop the Defandams
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