
IN THE HIGH COLRT OF FIJI 

AT SUVA 

CIVIL ,IURISDICTION 

CIV1L ACTION NO. HllC 236 uf2!ll6 

BETWEEN A.HTU S!'\"GH TIA FAB WELDING & MAINTENANCE 

WORK 

AND 

Plaintiff 

SANDEEP LAL, ASHA.c''<I THANUJIK.A PREMADASA 

& AMRlTLl,t 

Defendants 

Counsel :vlr A Pal for !'!aimiff 

MrV Kumar 

He,iring 

.ludgment 

26-23 Nowmber 2018 

29 November 2024 

Ill 

.JUDGMENT 

!he panies entered imo an agreement in 5 for the to Cfrnstmct a residential 

dweHi.ng for the Defendams. Th,: partie:; agreed a price Md tcm1s. Se,·eral momhs inio 

the construction, the Oefendams !enninaic<l the agreement and prncocdod to complete 

th< umstruc:tion themsdves Plaintiff nn,mnu the;;e pn.«.:cedings on the hasis dial 

the terrnination \1-<as unhtwf'hL 'fhcy seek rompcn'.$.ation for the unpaid porfrcm of the 

they say wa;; :;ub,tandard w,.,rkmanshi.p the P!aintiff. 

before issuing a decision. Th~ matter came lw!ixe me e&r!kr this year. In August 2024. 

counsel agreed that u decislnn is by the Court 1.)n the ~vi<l.ence produced at trial. 



13) 

Plead.in gs 

Ac,:ording M the pkadings, the parties entered into !'-O wriuen agrcemtnt:s. signed on 

Ju!y 2() 15 I i\ugusl 20! 5, The main agreement is th;; l.ilter. dated l August 20 l 5 

('!he Main Agreement'). The nmtroc1 pries, was 29,500, payabk to the Plaintiff at 

Jii1c'rt•nt stages the cnnstructio.11 a;; Jl"f an agreed Schedttk, The acwal construction 

started severnl days after the Main Agreement was signed. On l O J\,fard, 2016, the 

Ddembnts tcm1inated the agreement d1eclivc: imm;,diatdy. 

The Plalnliff pleads i.n his Stat<"merll of Claim !lled on l 9 Septtmha 20 I I, !ha! ihe 

termin,nion wss unlawful, that at the timci>fthc !crminmion the. Plaintiff had completed 

paid the amown $51. 700, Th" Pliiintiff 

pleuds that was ,,wed $ ! ! .SOU for already cmnplt:ied and owc:d the 

outstanding balance of$77JWO as per the amount of the c·ontmcl price oi'S !29,5IJ0. He 

.!Wit kgal wsls of$ lOJ}()(J, interest ,lt 8% from JO 

.March 201.6 1.,md judgment and post.j11de,111ent imeres! vf $% per m11rum. 

151 A, p,:,r rhr Ddendam;;· Statemem of Ddene,· med vn l 8 Ocmbcr l 6. they adrnii tht: 

f6j 

of two agreements as w.:ll as the notice of termination in M,trch 20 Iii The 

due 10 the substam.fard workrn,mship of the Ph,intifC ·111" Dcfemlam cotmtercloims fr,r 

co,1 ofrcctifying 

S50 p-<:x da:y !h.m:1 31 Jamwry 20h5 (i'n <1ccor<lam:;.; tYirh chmsc 5- of ihe \lain 

'\grc,,m,ont L and interest at ! Y~/;~ per annum, 

aL~o a p;:1rtial audit) n:ctm;Uug oft\vu of the \Vitues:si.:~ Shalit Kurna:r foe the P1aindff 

and :Vlr Sa,nd,,q1 I.al for the Defondanti). Th,:, Juducs notes aJtd th,e 1n.1dio tccordmg 

have been transcribed. Also ,wailuhk an: the exhibits tendered ,,t rrial by both rarti~s. 



Pl Lach pai1y called two witncss;;s. fh0 Plaintiff pr()vid0d evidence along with ~k 

Kumar, a Mar111gcr with the Bank of South Pacific (BSP). The Plaintiff stated that h,2 

,,mnnienccd cm1~trncting residential houses in 20 l 2 and hud constructed four 

[9i 

[fOJ 

dwellings. He smte.d thni construction of the Defcndm,t' s dwel!ing 

after signing !he Main Agreemrnl nn l August 20 l 5. 1 Anmnd tllis tim(,, the Defendants 

made an adjustment changing the dwellirtg from a two-stor?y construct!!m to a three• 

identifying 10 stages and 

prict incrc:.tscd from Sl29,000 to $145.::mo. 

2 

for the r.onstrtl('.tii.~n 

total CtJnstructirn1 

c,Y1struction from tin1:c to tfrrh~ and \Vould certify l¾he:n the \Vr>rk fl.)r a panic.uh.u-

had bc,cn satist,1ctmily completed. On c>t~t1$ion. the engineer, would idemify work that 

r<:qnircd rcctifirn1i,m and the,c 

satisfattion of tl\1;: engineers before certified completion o( ihc 

Oe:,igrts did so fOr stages: L 2. 3~ ➔ arrJ 5. Paymcnh \Vere rdea,;td fn.)n1 

Pia.inti ff upon c11mpleti,m of each 

Engineered 

tn the 

! 6, the Plainttff wrote to BSP '"eking variations to the· wnstruetion til 

S!5.lWO. On J() l\larch 2016, the Defondants sem a 

Plaimitl terminating 1he agreem<'ni cffc·ctivc imrnediatdv.4 

Ph1inliffrcm1Jvcd all his equipm.ent and cleared the sit\:. -
oi h:-rn1i.nation w the 

time, the Plaimi ff 

coundL Engin~er,,ct Dc,ig.ns its well a, in,;p;;;,ted hy l3SP. He did not accc,r, \lmt 

\vork was sub:stnn<laf(L He ccm:finned the Hgur\:s sought m of Claim~ 

: Th.: Plaindff pro&.u:td h)s, C crtificak fif R1egi!itrntiort tPblm iff Exh,iffrt t J sntJ tit~ twn hui!ding ;.,•i.,ntrr1,;;ts \\·\1h 
the 1..Jef-:.mJants ?.Piaintiff E..:hihil-3 2 & 3 J 
: Phtinrtff Lxhibit 4 . 
. Plaintiff Lxhibit 7 
1 Plaintiff f>;:hihit S 
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I.I 

advising that his 

tonttat:t price. 

1-k explained 1ha, the UefondMts obtained a h,an 

the Jv,e!ling. l le cxpl~ined the prnceBs bv "liich M, .. m,,n, huiidcr. 

Ihe hank 

l to 5. Fron1 st.age 6 011w..1nJ3, 

p:ayrm:nt;; 1}.:cre made ti) the Delendams as th~y to('Jk -\)ver c,.lnstrudion on a sdf,.buitd 

that time. l\1r Kuniar \\-"US a\varc that thi.::-rc had b-:;!n an i:-:;sw: benveen the 

Plaintiff and tlw DefondunB and that this 

20 l 6. infonning 8SP oi' 

Plaintiff dared IO l\iard, 

{Jf ten:ninallon t1) the 

tcrrn i nation to 

[13] !n cross-examination, \,lr Kumar e:,phiined ,hat the hetween tile n:.1r1i,•·, 

1141 

abou1 3 f k i:onfirmeJ thiil the bank tQnJucted an inspcctitm of 1hc \vnrk done 

began at about 3- whi.':n tht sug.gc'."..;ti1)n of 

him r(I .ill drnfll arrd ciis,,:us) lhl.i 

. f !hink r.11 a ;uuin.1 rhey did ct?me tu an 

j 



fl 

l !6J 

:wme cemem works that I rhink 1uok it further and 

Defendants' 

and Mr Vijay Krishna, a 

Lal problems Plaintiff, 

na,,men1,s for the first the ,rn,i,;,,. nhhough 

for 

and rhi.: corridor pan of 

retaining wall was weak. Thi, led to the Plaintiff 

an additional cost Mr Lal produced several repot'ls from 

wilh rhe and 

found 

nm been tilled in and the 

the construction 1m.>bl,,nis will, the consm,ction. 5 Mr Lal stated that 

agre(ctt to approve paymem for 1.h.; completion of 

irn:ompletc. on an assun:mcc the Plaintiff tbal he wouid 

assurance wa;_i;,, not honour.;.!d 

,!mrtfolb at 

the' Plaintiff 

ft 71 Mr l.al ,rated thut when the P!aimiff a fi.1nher wall was required 

w buih a! an addi!iona! cost of$ I (in about Febru,,rv 2016) the ldemlant, did 

!10i the tmarn:cs for this and RSP did nut approve ndditiuna.l fm1dmg. 

a discussion with the Plaimiff the agn."emcnt bcc.aose 

wnfirmt'ci ibat each of the 

Plainriff followed confirmation of completion BSP and tho 

engineers. He !hat the Defontfams had not issued rn1,- no'ices to tile Plaimi ff 

incomplete or suh,tandiml work. 

BSP cx,rre's,1ni2 di'<Satisfaction with the cunuucwr. 

termi~alion node,, lO March 16 



[19] The Defondant's st'cond witn<oss was o.k K:i,hm,. He was th<:n employed ,,,ih 
Engineered Designs. tile engineers r1csponsible for impeding the cn11s1mcrinn. l k 

stated that much ofthr \\Ork b~ the Plaintiff was s11bsunda!\l b<1! he also ad.mmlcdged 

that such work had been rcctilied. !!c pr~par,,d a repon Jmed 16 December ZO l 6 

idcmit~ ing defect~ from :heir inspections." In cms,,cxamination . .\•lr Krishna uccepterl 

rhat as engineers the; \vere responsfrile: for approving completkin ofwfirks. I ic ar('t:pteJ 

that if such ,,ppnwal ""'' pnniderl then th.: buik!t:r,; had mel the standanJ, rtoquirc<l. 

Dedsiun 

f::'IJ) I huw ,11rdull1 consid~rcd th,: e,·i,knce from the tri<1l and lh parties ()leading,, ln m; 

view. the kc" 1ssuu in thiq prnceedini,. i; whdhcr rhu Dckn<lunl, ,1urc en111lcd h> 

tl'rmim11e the !lgreenwn ,,r. IO ~·larch :CO Ill. It;, the Defendant,, case thut th~, cfol ,o 

due ro the poor '"'r~mansfup <>f the Plainti/T 

[2 i) Tht' ;\,fain :~grer:tncnl of l August 2015 conLuins rht.: tem1s gcvi.:rning the contracttJal 

relaiion,hip bc111<een the par!i~~. Clau,~ 23 n:ad,: 

!f /he Confn.u:for/cii/:,. w i~o.mpleii: the building irorks to 1he s1.1/1jf(.ic1ion of rhe 

Owners or t.·mmniu o hreach wuk-r rhi_\ agn:(:'mcm. the Owm:rs- mdy at rhcir 

dis(,:rc!ion t-etmirwt.; rhis canlract and hurt:.· thr: 1cr1Hk rompl ... ·11:d by mwthet 

r.:omrw .. '!or, 1.:ompanJ or perYon or curpemer.t and all <.:os1s ~xceeding nm1ra..-·r 

prin: shall b<'com~ pt1_vahle by r!n, C,mtractnr by way 1~l dantage,, and 

nm1pt..•nxatian 

f:22] Ciuuse 23 peTTnits th~ Defondunrs to 1crminatt rhc agrecm1..~nl ;\here th~y a.re sati~ficd 

that the work is subsra.ndllrd or there has. bct:n a breach of the ag:rcen1c.rlL For t\vo 

rea1:;ons~ I arn urrnhk to aceept that rhe D~fondants vren:: ent1tle-d under fois t:-i.ru..1s~· lo 

tcnnfmuc the agrcc-rnen1· \Vith the Pkdrttiff. Firstly. if the Ddt·nUants wer~ rdying on 

dause 23 to rennirHHt the agret:ment for faliure to prnpt:rl:, tompkt,c rht building 1i.vorks 

tp their satisfoctinn" a5 t.hc; suggest. th1:11 1hi:: no1jcc of ~i;;m11m1tlon s.houlJ IHnc 



expressly stated this, I he rnH11·e of I() '.>laKh 2016 did not do s,1. i,isl<:uJ purporting w 

tem1inatc tilt airecmcn! ·dut· tn ti11anda/ />r!)h!em, ·. 

! 2J j Secondly. lam not satisfied on a read in~ of nli 1he te1m, in the .\fain Agreement tli:1t 

the Defendants coulci terminate the agreeni~rH "ith irmiiediat.; effect on !he basis oftl:e 

alleged poor 11orkmanship. f he Dden<lants nere requJTed to cdherc to c,nain 

procedures before rhcv were pL-rmirted 10 ten111nate the ,1,nt>ernenL For c!lampk, ddu,e 

If! pro1ide:;: 

ff the C,mrrat'!Or shall ,fai! lo Jiligo11(v p<'rfor111 ,he mid work or an) pe1n 

tlu:nd?t'in ar::<:ordance irilh this (.{m!tW.if the Oirners or his agcm ma.v by 1UJ!h"t: 

in H't·irin.g tt:quirtt tht: Conf!·ac,or 1rithin .scren ,-) duy,t t{f1t::r service ,d .such 

notice to pn1,:er:d with !ht~ dut: perfonnance tl ,he.· j·aid 11·0.,·k ancl ii 1hr 

(.(Jrurw:.:ror shall lhen.!upon .rtilf /ail to diJigenJ~v pni(wm the said irork. tht 

O,vm/rs or his a:.;011 mL~r by noth'e fn wriiing h?rminate !hi/ Co,uraa bu! withmtt 

prt.:iudit.·e to any orher ,f the Owne.·r'.v ri,,?hrs l:ereumkr and tfrr..·,·eupon ;h~· 

Contractor shall cease wor~ and the Owner.,-· ghal! be rea)onafJ!e and proper 10 

complete the said i.rork, wu! lhe cost tlu.•1·eof slut!! bt paid and b(Jrnc by 1h1..:' 

C,111tn.u:tor and mi(F be dedw .. :tedjhJm ihe t.:ontr{U'f pri,:f!. 

[24 I The Dcfondwm did nor pro,·ide any notice rn 1lle Pla:niiff under duu,e i(i to rectify rh~ 

work. Nor diu !hey µurpon unde'f dau,e 10 to 1,;rmimne th~ agre,:me:1I for failure to 

com pl) "ith ½Uch rmticc 

Cfause l 9 i;-; also rclcvttnl. it provide;;; that ·Any dhpuk hct•rci.!N tlu: parties hcrew .tJudl 

(~h·,1 r{!_krred to a single arbitFator appoin1t::d hy the Owners and a deci.rirm S(> ah1t1int'd 

shat! b,.,· com:!uJl\'c '. This pnwi::,·lon requires lhe p2irti~~ w try to resolvr 1:111,: <lisptHl'S 

hy 11rhitmtion. Tile !JctcnJanis did not aqi! tl1cm,,chc, oflhi, r~medv, 

f_26l '\1.orenvC!', htn·lng carefoHy considt:rcd the evld1.'!1Ct\ r :.ini ::;a1ls.fo:d that l'i1.:.-rc Has no 

proper factual basis i'nr the De1~mlants to 1c~mina1c the: ag,r,·emenL rlk agr,;cmc!ll 

certainly permitted that Defendants to tt.>nninutc for good cnus-.7 '.it1cb as su.bstan<lani 

,wrk \\hich had not be~n ri:ctitkd. While ,cnain!y the e, idcmc from the inspection, 

1,y Fngim:~rcd D~signs demonsrrnte a number nf failings hy tli,; Plaimiff. the Plaintiff 



"''<:lilied these failings as ,2vid1:nced h, the cngmeen S•Jbscquem approval for each ,)f 

the five stages undcnalen in the Plaintiff - ir is sigmtkanl tllat this approval was 

supported h~ insrcc-1io11" from the '-aw,ori fown C'oum:ii a11d BS!', The Dcfendams 

con!cniion that the workman5hip ot"the Pliiintiff<,t..s substandard does not stt "ell witb 

the process in pince for reka;~ o!' pa:,m ... nrs to the Plain1iff 

[l7j ,\cwrdlngly, r find that the Detendam, unilmfol!: rcnnimH,tl the ,1gr~cmo,nt on lO 

March 2(H6, They ,,ere nn1 p,•nnincd llmh:r t!,c cnmra,'t "ith the Plaimiff to do S<•, 

·1 he Plaintiff 1, enti,kd !o ,;impcnsul ion for the Ddendan!',, breadi tif the contruct. 

[~81 The Pbinliff seeks Ilic ouistanding. am0m1t ut· the cpmiar1 rricc that remains m1paiJ. 

'! he figure ,s i,kmi1ied in thi: pkading~ as being the am,1unt nf $77.800 - thLs is has\".J 

on u. rnntn,,t pri~e uf S ! 29,500. n1e Plaintiff a1s,, ,e~lls k~,i.1I i;osts of S l 0.000 and 

intetcsL 

[2'1] l:loth the Plaintiff and first-nam"d dcfrnd:ml 1wreed in e'. iucm:e t!iat the Sd,~<lulc 

contained ir1 th~ Plaintiff F:<hibit a c,.rrectl: sets out the runuuntq payahlc w the f'laimiff 

foHo,ving completion oft'ach sL::ig-e- this was pn;µart:<l to take ttC¢(nJnt ofan ;.:uljustmt:'nl 

mad~ tn the cnn~truction hy t.he u~fondants: foHowlng the signir1g of the ~/fain 

'<gr-cement. Th.:n: ctre 1 () stllges k!cnt;tkd in the Sd1eJule. thi: t\1ta! ammmt pJyablc 

for tlie co11~trnc1ion being $! ➔5,::'00, I ht midi~putod e,,idence ts that the Piaimill 

rcc~ived paym~nl.< for the first /h<; .stag~,, Re!) ing nn tht figurs;,s in the Schedule. the 

run,mm paid ro lhc Plaintiff wa, S66.7lJO nrnd n,,r the amuunt uf :S5 l JOO as pleaded L 

The outqandlng balance on th12 tn(ai c1.>st of tth: zonsuuctkm \o( $ l-15,200) \\o-uld he 

Sil'-500. and nm 'ii77.80{l a, p!eadcd, 

\30.1 i'ht" c0nstruc1lon rric-e ln th;; nurTnai course nfc-vcnts ls partiuily eonsumed hy t:XfH.'.:nses 

incurred by the t.:ontn'izJc•r_. snch as. mat-cria!~. v .. ·agt:s and :-wbc,Jntractnr costx, L"hc 

Piaintift's e,,idcnee was rha\ he had ,ompktcd 81.W. or stag~ 6 when he received the 

tcnnination n0tkt:. Th½ i:HYHJtmi paycthk fbr &tag12- 6 In tiv.: Schedule was S 'l 6,000 on 

comp1edon: 80% lhtrnor is'!, l2.80(L In mv viscw. the Plaintifris enlillcd w payment of 

the amnum or $12,800 for work undertaken on ;tag~ 6, 



[3 l j l'hc ouls!anJrng amount payable for !ht: remaining 4 ,rages of ths: c,mstrnction wa, 

Sl\2.500. 1 here is n,:, sci idcm;e presented at trial ,ha! lhc Plaimi!f i11ct1m:J the cos! of 

the matcriaJs frir thes.: 4 s1ag~s ,ir suffered the co~1 of 1,M;•1ges fr.,r employees fOr the total 

pcdoJ ofrhe ..:onsm1cuon. The Pl11intiff gaw cvid~ncc· that he usually made a pro lit on 

each build llf about l 5·20'?·, Ql the total cons!rnctfon cost. AppJving the figur~ o( ~1)% 

HJ the outs,andinp. amount c'f $6250/J re,nhs in thl.' 1,gure of S l2,.50H. Again. f am 

satisfi~d that the Plaintiff i;; rntitkd w payment for this lo•~. 

l32.l _;-\t~0rdi11gl_;( lh~ Piaintiffis em.it!cd tu compt.!nsadon nf$25.300. being the mnount (Pf 

tfrt2 Pta~tltiff's io:-;s ::aus.:d hy the. Defendant's un!a~vfui tcnnln.ftlfrHI of the agrei:m<:nt, 

[33J lh~ P!aimiff is al,a entitled lo intcres, on his lo,s tm,kr s 3 of the Lm Reform 

(MiscellancmVi Provisio1hl ,Death and !mert'Stl Act !'135. l J.m uf the ,jc.,, tha! a 

rc.i&onable mW is 6% per annum pa) abk 1i.>r •tw pcrin,l fr,,m the elute thut :he,,.; 

prncec<lings were fil,;;d to the dnre of trial 

Defrml,mt's counlercl,1im 

IJ41 As the tcrn1i11alio11 ,in lO \larch '..::OH, ,.,:is m1la\\fuL th.: DelewJ:inis cannot ,i,,.:cecd 

\\·ith their t',mnttrt:iairn. The De fondants vvtn: not cntitkd to terrninat..: thi.: agre(:ff,c-nt. 

The, ~hould ha,e aJ(onfod the Plailliiff an ,,pportttnit; t,, ti~ any defoc1s as p,.;r clar,sc 

H1 ,,1 the ,\!Jin :\greemem 

\Vhi.k the d\:veiHng wa:-i rwi CfHlStructed by tht: ,:ontl\lc1eJ dak. h~.in£ 3 ! January 20 ! 6. 

1he Defendants are not cndtled ur.tc.kt' dctusc 5 of tht' ?<lain ,\grc(!ment to p<-\}Tncnt !(tr 

late construction at thl' rated' $50 per day rh~ Dd'cndants did n{)t tak,;;: is.sue 10.-ith the 

1in1eHnes.-; of the cons1n.1cti0n before <:ff m the 1Jmi: of their purpont:·d termination on 10 

i\hH'ch :mi 6 n1c c0nstruct!nn date ,va:5 P~,:ordcd in th~ \faln /\grr;;t~mtnt heiore th.: 

P!uintltr rnade the :.tdjustrneni t0 the consfrw;tlun incn;;:tsing th~ dv,\::Hing frorn a t\vn~ 

storey to o. thn:e,..stor1:;y hudJ, 

~ fo light ofthc de-ii'l)' by the court is:-.uing its )udgmi:!m It \\-nuld rl•Jt ht re;;tsnrmbk: 10 ','.XkWl the pi::rk\t..1 of int~rcst 

up tn tltc <late of ji;dgmenL 



Orders 

iJ6] 111 light of 

So!idwrs; 

l. for the 

$25,300 fo.r the tmlaYvfi.11 

Dt:fonJants, 

on d:-um in the amount of 

the 

i.L interest i.s payah!c 10 the at the rate of 611'{) pt:r annum (H) the 

arncnmt of ,_o,.,11v !he datr: these pr11ceedi \\-ere on I 9 

Sep!emher 2016 to 

amount t)f$3.3 f 8.8 t. 

the 

iii. lhe Dclen<lams arc liable to pay interest on the judgment deb! of 

«t the mte 1)f 4'+,, the m1,i,,1nc1m lln\il rhe debt is 

Pluintiff Is ent}tkd tn c~·)sts sumn1ar!Iy ns11<:s:,ed in the arnount 

the fkfon<lams within 1 cmcn,;iar months, 

AP Leg;r! for the P!arnri!f 

Kum.a, Lawyers for the Dd:Cn<lat11S 


