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Jl'DGMENT 

(Appeal from \laster's llecision.) 

i I] This is an appeal from the lc~med Mas1er's dc-cision striking out the First Defondanf, 

counterclaim due to ,he First Dcti;ncfam's failure to obtain l~a,;c under Ord1:r 77, mle 

4(2) & (J ,I of lhe High Court Ruk, 198 8 (' the Rules') before filing the coumerclaim. 

The First DefondanL seeks orders that the learned lvlastcr', dcdsinn is yuashct.! ruid 

!hat it be granted leave m file the counterclaim. 



On 21 June 2024, I granted LO the Firs! Defendant to bring this appeal. 1 Ii is 

apparem from that decision that I considered that the appeal has merit and !ha! there 

are compelling reasons justifying the Court granting the First Dcfon<lam leave to bring 

its counterclaim. 2 Nevcnhe!ess, the Plaintiff resists the appeal. It argllcs that the 

Coun does nor have discretion to grant leave to rhe 

rule 4(~ l & (3 ). ln essence, rhe Plaintiff argues 

Defrndam under Order 77. 

a party is not perrnhtt:d to apply 

for leave where that pany has already filed their ,otmterdaim. 

Background 

The .relevant focb are set nut in my ;:;ar!kr dccisit)n, ~or pr;;scnt purposccs th..:' 

following suffices: 

Date Event 

i 3 Jury 2018 Plaimiff files its Writ Summons 

- - - - -- - '"-"" -··-·-· .- .. -·•··· ·-· ·- ··-····· -··-· -~· ··-" ··-· _ ... -
2 \;on:mbcr 20 8 ': First Dckndant files its Stat,:mcnl of Deiencc snd Coumcrc!-aim 

l 4 D-ec:embcr 

1 15 July 2019 

7 August 1019 

(bm to seek loavc as b required under 0, 77). 

- --·--
Second Defondruu files Smte111<:nt 

counsel infom1s the First Dcfoml,mt's counsel of the 

need for tile First Defo11dm11 m seek leave to file its counterclaim 

: again,1 State. 

first Dd~rnlant liks a SMtcmemof Defo~ce and Countcrdaim 

(once again it fails to seek !eave before doing so,J. 
-··-• ... -••""-'·•·-·· -· - ,..-.... - ... -- ·-···- ····--·· ·-· ,.,-· 

Plaimifffi!cs a Summons to strike out the F\rst Dcfondant's 

coumcrclaim for its failure to obtain !eave under 0.77. 

1 A-G J' Ffjiwu1 lJuihier & (:,msiruction rFiji, !.rd [20241 F.HlC 395 {2 l June 2024\ 
; Se.e {20f-f22J ofmy dc.:.isiondate.d'2f. Jun<e:10.24, 



under 0. 

· rA(2)(b) & (J) IO bring irs cmmtcrdaim against !he Plaintiff. 
~ -"~,-- .... -•·· -· - ---- "-•--... - .. - ·-· "- -·-·"-- -•-"""'•-·- -· 

l February 2024 A Ruling is issued hy the learned 11-fos,er graniing 1hc Plaintiffs , 

smmnons on the basis that the First Dcfondrul! is nor pem1it1cd 

to seek leave under 0.77 after already filing 1hc eouniertlaim -

! the same is destcribtd hy the kamcd ,\foster as mi ahuse of the 

cmm process. The learned \foster strikes out the 

Defondunt's counterclaim as m.:H as 

leave /Jlcd on l 3 August 9. 

High Court Rules I 988 

15] Generally. a party must obtain kavt' of1he court before that patly can sue the Stare. 

In I 

With respect to coun!crclaims broughr agains, 1hc 

Sorn irh.wanding Order 15. 

coullterdoim may he made. or 

Order 77. rule 4{2) provides: 

rules 16 und l 7 .. no 

Court, ~r the State in proceedings ar.:oinsl the Staie. ur b_r any pi!rson in 

proceedi11g.r by tfu· State 

rhe subject marter old.ie L'inmtercl,.tim or"'·'-"" 

department: or 

not relate to tlwt 

fbi iftlte Stare is sued or mes in the name oftlle .4ttome,r-(;,m,mtl.-' 

An applicatim, for kave must be made summons.-

; \fy (.'.mpba~is. 
l Order Ti' rA(n 



f7j The High Comi has broad powers under OnJ<::rs 2 and J to deal with breaches ,if the 

Rules. Order 1. ru!es I ~nd 2 read: 

Von-cvmp!iarf('{! irith rules lo,]. r. Jj 

! t l.J If 'hert. in heglnnit1g or purport ins.: u1 begin any 1n·oceedings or al at~v ,riaxe i11 

tlrt cau,rse o/or in co1nu:diun with any proceedings, there has. by rt:ason of 

anythin::, done or Jeff undone, bc~ru af(Jilure to comply wilh the requirements (f 

these Ru/rs, i,du!rh~r in respt:f'l af time, p.h1ce. nuw1tt:r_ fi....Jrm or content !.n· in an,1' 

other re-":f>ed .. tht! fhilure sJu1il be 1nf{ff1;,'d as an irrif.guluri(v and shall not 11tdl{6· 1hc 

prrJceedings-, any vtep raken fn the .t"!roceedingj·. or any documem. juf.(Jtnrt:nt or 

onkrrhaein 

r2J Si1b,iect to paragraph (]J, the Coun n1ay, on the ground that tltt•:re hus been 

such aJi.1ilurti us· is menth.'JtuHI in paragraph rJ ), and on sw.:h rerm as ro cos!s or 

orhenri,re as it thinks,jwL St!! atide either whol1)' ur in par/ rht- proceedings In 

vrhh:h 1hefai!J1re occurre,l any 5U.'P taken in tho.-ri:e pr<)ceeil!'ngs or cazv document, 

Judgment or order therein or EJ .. :tTcise its po-~1!ers under thr:se Ruley to ai!uw 1w,d1 

wnendmenH d(any} 10 he made and w nu1ke such order tfany) 1.'.lr:alin.t: with rhe 

proc;..i-edingr generally as ii thinks /ii. 
(J,; The Court s-hall not 1-1:hol!y set aside any proceedings or the irrfls or other 

origi1w1ing process h.Y ,1-hh:h they were be.gun on the ground that the proceedingr 

were requi:r,,:-d bJ· any olthese Rules to he befJJll hy un r)rigitu .. uing proi:ess orher 

t)wn the t>llC ttmpl<>)-'fil 

A.ppJication /o .. f~l aside_i(w irrep:w'arfry (O.!. r.]; 

2f I) An applh:ul ion ro .'-et a,idefor irre!{ulari(V any proctedin,Sl.s. an_';· Jt-1t:..p taken in 

an_rproccedings or ony t..ku:.Nmen1s, .Jw/t;Jn-U!nt ur order rJu.-rt•in slwi! not he 01/u\.1-'fd 

unless if is mat;./e within a N:osona!Jle time und befi>re the J.-hH·ry upplying /1£1s laken 

anyfrr!sh .rtep afie·r becoming aware ofliu: in•egulariZL 

(2) An applicalion wukr thi.\ rule may be madt by sutmnoni; or motion and the 

;t,,"rJ·oundv o/ ob_iectiun rn.ust be sta1etl in the summons or norh:e o/morion. 

[8! Order 3 prcnidcs the High Cour1 with a discretion 10 extend timi: ,.,here" party has 

failed c(r cmnply with a time limit under the Rules. !he discretion is ,wailahle l'hether 

a party has or has not made their application before the expire; .,f ,he time limit. 



f9] \faster '\llnayakkarn offered the following help[h! remarks with respect to the 

application of Order 2 in Tahuslgo ,, Nailrs11 i2017j FJHC !25 (17 frhrua1:' 2017):' 

As a matwr rfl·onstrucriun o(tlu.u nde fr,.Jf if is clear ;Ju1L where rhere hud 

been irr,:gulariry by non .... compUam:c wirh the rt1l('S. rhe COJ!St.'l/Uence 1rould he 

that by reuson c!,I 1he irregularity, unless 1Jw C(ntn so directed the power (flh,! 

or ro amend then! or otiu.·r1+·ise deai 1rfth lhem as the Cu.urr though£ j{t. The 

emu,mt ,g' Order 2 is designed to -,wb{i! tlle Court, whenever faced wit/1 

anything done or lejt wulone in pr,,ceediugs wl!ic/i comritutes a fai!t,re to 

comp(I' with tile requirements oftl,e rules, tt, exercise the power, conferred hy 

tile rules witlwut !u11•i11g,l1nt lo decide w/!1•lf1er tl1e jmiwtktio11 co11ferrell by 

the rules applies at "fl 

Order .2, rule :: dt.}scrihe the p1'ol·~dJo·e !Fhen u ,r:hfenrJant 11·ishts to .1pp!y lo 

sti oside proceedings. Such an applicatirJN slUlll not be al!ot,·t:d wlles5 made 

1,rithin reatonable time: ana' hcfore the par(y appl_riug h1ke.f ony (lwlher Jiepi . 

. As i construe Order 2. r J. j)·mrr !he monwru a srr.:p in procfedings .is tainted by 

irn:guiarir_r !hroag,h fi7ilnre ro cump(r trith the ruleJ the irregular srep or 

(.locument n.:r1u1jns irreguftw !mer porie.1· until the mane.r has by;•en brought 

hej(>re tire Court and the Court has del'id<'.d in which wuy to e:rercise !he 

jurisdiction conferred by Ordt:r 2. r i(2r Ord,:r 2. r 2 dues mu u:Hricr rh.: 

power of rhe Coun in the sense ofn:stricting i1r juri/,liC!ion. and ?1 dnls nor 

ht.rre the e/Jt,cr o(ruspending the irregularity until 1h: application under Order 

2. r 2 ;,- rnade, The purpose and e,lfet"t ,f Order 2. r 2 is to prescribi:." 1Jw 

procedw·e Vand :rhen on opposite puny di!.cidcr; 10 ap·p(1: so that !he Court on 

recognising the irrt'gu!urirJ UN(V e:rerdse its p<nn:rs under I' J f 21 hy taking Jiu,.· 

uction ofkilling m· curing the irregular procf'!idfng, 

I 

\ 



Wit ere, /11 the course of pmceeding~·, tlu: court fimls tlult aji1i/ur,; of 1f1e 

nature referred to in r J (1) has oc,·,1rred, which furs IUJl bee11 waived hr the 

(}//,er party eitf1erexpressly ot by i111plk.atim1, the court is gir1m by r 1(2) a 

ciioke of courses to pursue at its rtwtt discretion. whe1her or not an 

applitv.1tir1n under Order l. r 2 is btfon.: it. In such a siluathJn in the exerCi.>ic't:: 

qli1s dl·t"et·etion 1.ma'er r ! i.2), if may either ado_pl the mon: 1.lrai;:onhm course (f 

se(ling asi'de wholfi: or in: part the prn{'ct:dingt; in which !he f(1iiure Ot.'Cifrred 

or rhe rel¾!VUtU ,Ht!p wkt.-'11 in t/ta};e proceedb·rg,~- or 1he ,·~Ui·ant Jvcumenr or 

order. Altenmtive(r, it m11y make sud1 11rder . , , dealing with tlte 

prm:eedi11g5 ge1ier11l(~ as it thinks fit'. The last m,mlioneil words are, in my 

opinion, maniji!stfy wide ,mougl, M empou,er ii to make r1 dispe,uing order 

waiving tlu refeva11t irregularity. Ii 

Decision 

11 OJ fherc is tlo <li.,pute thai. the First Defon<lam is required under Onkt.]7. ruw 4(2)(bl to 

obwin kave to t>ring its countadaim uptin,t the Plaimiff. Herc, the First Dd~ndam 

fl l J On the ,ernnJ occasion, lhc r laintiff applied to mike out !he Firs1 Defendants 

coumercbim. A. wei:l latcr, the first DefondarH HnaH) mad(: its application for leave. 

rh,; kumc<l Ma.,tcr determined !liar the riming of the applicarion. after the 

c0unterdaim had already becn lllci.l, wus a.rt abus.: ofpt°<)C¢Ss. The Plaimiff argues 

!hat the kumed Master W'1S correct and !hut a party cannot seek lcm·c of the Court 

under Ord.er 77 \Vht:re that party has already filed their cotrnten.:laim .. \fore so in the 

present matter. as rhc orders s:ougl1t hy the Firit Defendant in its Summo.tb secki'ng 

lern:e d1.1ted 13 AugHst' 2019 is not to me a counte-rdaim but r;;nher ·10 proceed with its 

cmmrerclaim thllt has bet:n dw\/ileJ on ! 5 Ju}): 20/9 . 

! 12) Having cardully considered the Plainlift's wrillen and om! submissions.] am satisfied 

tfiat the Court does h~Fe a discretitm to grant leave to Lhc First De fondant tn hrlng it~ 

I 

\ 



countcrdaim against the P,aimiff Any dcfecrs to the process can be rc·mcJicJ h, the 

(\nm exercising ils discn:rion under Order 2. The eotm has J wide &suction u!lder 

this provision lo fix any irreguluritic, or non-compliunce. ln my decisiol1 granting 

leave to appeal. I found tile folk1tving passage from the Supreme Cnurt in Ewremt: 

Business Solltli()ns Fiji l.irnited v Formscaff Fiji Limi1ed { 20 I 'J] F JSC Ci (16 .\pri1 

20 l 9) pruticul~rly instmcfive as to ho\V the court is to exercise its discretion under 

Orders 2 and 3 of the Rules:' 

/65] l m:cepttlu,f tl,ere was in t/llv case a failure to comp(v will, a cmll'i urtler 

as ta time but it is ta he 1w1ed tl111t tile discretiuu to exteml lime, conferred 

hy order 3 rule 4, cmttemplates //,at sue!, breaches 11re IWf of tltetmdves 

necessarily futrtl, although mre miglit ohsert'<' thut the positia11 would be 

11/jferent in !l1e case nf "" "unless" order. :'io11etheless, what this all 

amounts to in tllir particular ease is the rl!/11sal to extend time/or ser1,iee 

of fl notice of appeill 1<•here seN'ice Willi a mere tlrree days /lilt ,if time, 

1rh1:tt! the notice ufappeal 11-Bs/Ued in the ;im-e stipulated ~,-·here rhejtulge 

had held 1hat; prima }ttl'ie. the prospi!t:!ive uppeul had merit and i1-hcre it 

is impossible ro discern !tun Pormsct~O- cuuld have bc1en i11 the fear.'! 

prefmiiced hy an extension. nJ reJi1.1:e in !he.re c!rnrmstt.mces a three dur 

extension 1~i rime seems to mt: :o permit minor breach to 1rump merir and 

tha1 must, I respect/itilJ' Slif.((!f.i•,t. br: inimh:al to the ohjec'Tivf'. 1~(1he Rtlf,~-~-

(66] !he g11idingprincipfr i,1 1//is.· 

TIH' object of tile r11Je is ta give tile cmm t1 tliscrerio11 to 

extent! time witlt " view to aw,itlance of injustice to the 

parties ... ·fFhen w1 irreparable mischief tl'mrid be done. by 

acceding to a turd_i' app/)cation ir heing i:1 departure ji'om 

!ht! ordinury practic-e, the pi.!rsort who has _ti,i/ed 10 ac1 

1:drhi11 the pror~r time oughJ to he !he sufferer, bur in orher 

cases 1he o~/ecfit>n <~{ !uii:.fU.'S5l aught no1 lo he listened to 



and cuti: in/W}' causc'd hy delay may be compensutedf(1r -~r 

!hi,; pa_f/1/t.!nl o(costs, 

aurhoriries am/ 11 is a judgmmr which merirs swd1•. Tlw theme emerges 

that wltilst the rules are devised to promote expeditirm 1111d are 

requirem,•11ts to be met, pracedural default slwutd not sr,m,t in the wa,v 

1,j)udgmell! 011 tlte merits unlefs the ilejault c1111ses prejudice wliicil 

cannot be co111petuated by an aHflzrd of cosfl'. 7hr..1l J.ai,/. w; eJ1::'" musr he 

!ruined on !he particular cin .. :nmsttmces so as jfJr t'_"J;:ampfr,. not to allor1 

a ~reallh_l' pla}nt(lTtv /Jou! fhc rule.\ knott-·ing that he has a deep poc.k.et to 

meet such costs orders as might be made. "_,J riR_id mt'chanistic 

,q,pmnch is inappropriate. ·· i'io doubt tile length afthe delay will be a 

releva11tji1ctor but ge11eralfy the questio11 is w/rtlt the overall justice of 

the case requires. 1
' 

f Uj ln ,imila.ncin. 1he C>tm vf :\ppc,aJ in ,)1ogh,. B,ti 120:.2] FJC\ !8 (4 .\larch 20221 

offered thc,e 06s~r,J1i,1ns on ho\\ the fligb Cnun Rules ought tn b~ applku: 

/20} . .>!he lligh Cour1 Rules he gin by proridingf;N· sili'uHions nf non­

compiiancl.! wi!h the R1tles and ia_yiny: doir-n rhe w1dcrfy;,1g theme dun the 

inherent dhtcrer!on q{coun i:i no! to be Jight~v e/,,:c!uded The framers. afrile 

Hules knew 1/ial <m occ11.siam of ,wn-c-ompliance wit!, tile Hules, it is ,tital lo 

retain the di.scretirm of co,m bt fi,e intert'st of justice. 

/.JO} ... The puH'er to !{ram an 1:n!argema!l (/lime could ht:' gtr.c:n hy YTr.ll!tre or 

t.:muained in !he Rules r~(court 1·r:_th:,:1ing 1he inhen:m juriJdiuion (1(courr. 

Thus. it is corret:! thur the lf('R :,.uppiement the pi-YW!!F'i o(corwt cvmuined in 

5/a!ute and do not diminish such J)Oin.:r .. 



/-12] ... Ord 59 cannor he constru::d int: manner 1hat excludey f/1(? overarching 

principles laid down b.Y !hi framers in the rny Crf:!arion ,.'.{lhf! Nu/es set ou1 in 

rhe gotetvav prori.iions 11/1/,f i iCR. Tire 1111der(ri11g theme anti ove.r11rcl1inK 

principle, to my mind iY that the hread1 of eve11 rule.,- couched i11 mamiatory 

language, are to be treated as c11rtthle irregularities, subject to the tli,cretion 

tif lite Clltlrl, 

f./6/ Whilst duwe i.t no doubt thw the NCR and ali Rules o{courr ah .. ' creared 

f()r rhe smooth jlltu.,•tfr:mfn;; q/ the .. fystem t~l/nrtic~. and Jo ensure r·i..:rrainr,r. 

tranypan:n,y and darily. Joo rigid an 1.uiherf!nce to the Rides can re.ru}r in 

uncxpe.cled. unintendtd and irret·f!rsfblr.:. t.'fms~quenct.'i. That fs 1;:h_v in the Rul"~s 

tlzemsefvr,s are se(f regulating amt provide an intenwl remedy reserving lo 

the judge, the 11eces.w1ry· element oftliscretiott to be app/inl on « case-by-ca;,, 

tu,sis 

disproportionale w tlie de/lwlr and result in irren:rsihle consequen1.:es, "Ibis 

appears robe the reasoN ,dzy 1he- franu!t_,. of1he HCR rhe.11aelves prodded in 

Ord~ ' 

j_ I "l \\'hil.t' l agree witl1 the Plaintiff tbat Order 77. rule 4(11 antidpare.s that a defond,mt 

will seek leave of the court before n!ing any countercbim. f arn satisfied tbar tbe coun 

lms pmwr to remedy any defoet with the process where ii is in the interest Qfjustice to 

dc> so. A part}'s failure to ,~ck leave hefore filing a cmmterc!uim is an irregularity that 

may be curable hy rile court where the fuc1s o( the rnse warrant 1hc same. 



[!5] !he P!aintifflms not provided acnmpcHing rcJsou ,;s to \\h)' a failure tu compl; with 

Order 77 rnle 4(21 is fatal. ineapabk of hcing: t:ured by the coun exerci,ing its po,,ers 

under Order 2. The Plaintiff argues tlm a purty ,m11,ot mal..c an application for kuvc 

a lier their counterdaim hos been !Heu and that !he breach her<' by the Fits! 

lJdemlam under Order 77. rule -H 2, i, ·more 1hanJm1 w1 bng11/ari1y ·1 · but offers no 

reasons\\ hy non-wmplianct: wilb Order 77 ought to be trs:ated in this manne,·. 

[l /1 J l huvc consitl.:red the auth(lrities cited in the Piarntiff, written mhmi.s.,i,m, but find 

tnm none arc on j:<}int. The decision of /{a/h1<:r v Pngo [ 2006 I FJHC l 6 l t3 l Om,l-,.,r 

2006,1 in m, •1 ie\\ supporrs the Fir.,l Defrnd,mt. In t1a1 case tile tld'cndar1t diJ nm 

after the counterdaim had been filed for lea'le. ~either party wnk issue with the 

matter and nor did the learned Judge. The Judge dismissed the defcndruit · s 

counrcrdaim on thi;, basis that the claim had noi been made out. and not for atlj 

laii urc h:,· ,he de fend ant to seek kuve under Order 7?. rul2 4,2). l r the Plaintiff is 

corn:cr, 11m the !ailnre by a p,my to seek icave before filing the counterclaim is fotal, 

then the cnun did. no't have any jurisdictiim in !foflal:F ttJ consid~r the subs1amlv·e 

merits of th.: cwim - yet the cou!1 accepted thai it <lid have jurisdierion. 

The P!amti;'!'is ,Titical of tli,:, 1wrding of l.h<: Fi rot Delernfont',; summons d' I~ . \ugu,t 

10!9 as the First Dcfomfom does not scek len,o rn tik it;; cotmterclaim but imreaJ 

seeks leave 'to proceed wilh its countercfaim as alrcudy flied~ l fmd that ilf)!hing 

Ittrns ,,n lbe \\O!Iiing oftht: First Oe'i:ndaut's summons. rl1,:: (ourt has [1,mer t0 

grant ica\ e afkr th~ coun,crclaim has been tiled or to gram icu, c before 1hc 

countenclaim i, fllcJ. It ";n sin:pl:- Jepend cm the facb oi'a 11anicuk1rca,e 1,hich 

on.let is tu be rnaJe, 

[ 18\ finally,! am sul')lri,cd that the is:suc in this Dppcal has not previously arism. '-ieitber 

counsel hm-·e b"en able to find any amhoi'iries on p,,int wirh respect to a foil me to 

obtain le,wc under Order 77. rule 4(2). I 1nspee1 that the issue is no! new and that the 

mauer has simply b:cn I'i.:rnedied hy tllc court ~x-ercising i1, inllerem jtl!'istliciinr this 

W\}Uid be in keeping with the outcom~ In H:..dfwy r Pugo t_suprnJ. 

1'' Para ) . 7 oftile Piaiini ff' s Vd'iHen ;ub-mfs~fons. 
/I f>:rra4J, 
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Orders 

[191 My orders arc as fri!lows: 

L 

n. 

llL 

iv. 

Solkito,·s: 

The appieJl ½uccecds and the learned :vLtstc:r's 

2024 is sci aside. 

First. Dctern:!anrs Ci.luntercfoim is d1,:m1ss,,d 

The 

of l Ftbm11ry 

to strike nut the 

under Order 77. ntk 4(1 J. to bring i'fs cmmlecdutm agoctinst the PlalntiCf 

15i. gr-ant.;tl. 

The Pialnti ff is to !lie its Su1te111cnt or Defence w the First De fondant's 

countcrdaim within 21 

within i 4 days then.:after, 

and the First Ddendant is to 

O.K.L T11iqcreqerc 

,JliDGE 

Ot11ce of th<' Annmey-Gen<±raI"s Chambers ll1r the Plaimiff 
A.K. Singh f.a\\ for the First Ddemlmlt 
Ln,iendra Lawyers for the Stecornl Defendant 

JI 
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