INTHE HIGH COURT OF FLI
AT BUVA
CIVIL JURISIHCTION

Civil Action No. HRC 196 of 2418
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AND : ENGINEERED DESIGNS LIMITED
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Ms C Mangru for First Respondent/Plaimit]

Mz Devi for the Second RespondentSecond Defondant

Hearing : 22 November 2024
Judgment : 4 Decernber 2024

{Appeal from ¥uster’s Decision]}

1] This is an appeal from the learned Master's decision striking out the First Defendant™s
counterchaim due to the First Defendant™s failure to obtain leawe under Order 77, rule
42y & (3 of the High Court Rules 1988 (the Rules') before filing the counterciaim.
The First Deferdant seeks orders that the leamed Master's decision is quashed and

thai it he granted leave o file the counterclaim.

i
i

|



2 On 21 Jure 2024, [ granted feave 1o the First Defendant w bring this appeal.’ Itis
apparent {rom that decision that I considered that the appeal has merivand that there

are competling regsons justifyving the Courr granung the First Defendant leave 1o bring

its counterclaim.®  Nevertheless, the Mlaintif! resists the appeal. It argues thet the
Court does not have diseretion (o grand [eave w the First Defondam under Order 77,
vude 23y & (33 Ingssence, the PlainnT argues that a party is not permitted to apply '1

tor leave where that party hus already Hled their counterclaim,
Buchground

i3] The refevant facts are et out i my carlicr decision, For present purposes tie

- . [
following suffices

Date Event
O3 fulv20is thm ¥ fles its Wit of Summens

12 Nevember 2018 First Dolendant files s Statenient of Defence and Counteraian

P (bt fails o seek legve as is required undor Q771

;524@&5%}55& 73?};"§ T iha Sewrtd {}ﬁrmdan% fil: les . Smtemfzz; of Eﬁﬂmm

i

CTMarch 30190 T ; Plainti{f's counsel informs the First Delendants counsel of the
need for the First Defendant o seck leave to file fis counterclaim |
, Against Stae,

! &

3y dy 2 DI J‘_hmwﬁ;’fammﬂ Files an Amended Statement of Clam.,

:_S_ %\mﬁu}wf? T F irst Defendant Bles 2 Statement of Defence and Countorelaim i

. ¢ {paee agaln it fails w seek leave before downg so3

% _{LE;E‘\{ we Plainiiff fllos a Summons fo strike ot the First Defendant's g
-': counterclaim for its ailure 1o obmin leave under 0,77,

g S i-;;fm’fz é}wi der & Comstruceion (Fiji Led [2004) FHIC 395 (21 June U245,
F e (201-f22] of my decision dated 2 June 2024,
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f Y August 2019 -

st 1o

F irst Defondant les o

: Cre( by & (3) 1o bring its coumnterclaim against the Plaintiff.
5 ?git@hT%G’% T »i‘m ;@;2{;;: is issued b by “the learned Master gmmzz:g s the Plaintifls

summons on the basis that the First Defendant is not permitted
!

o sk feave under 0,77 after already fling the counterclaim -

3 the same 15 described hy the leamed Master as an abuse of the
: - cowrt process, The fearned Master strikes out the First
: | Defendant's counterchaim as well as dismisses its applicutiom for

leave filed on 13 August 2009

s IR BN R8RSR R 1 TP e AL ST e i oS . il 3 et

41 The Firgt Defendam appeals from the decision by the lcarmed Mas

High Court Rules 1988

13] Crenerally. a party miust obtain Jeave of the court before that party can sue the Stafe

With respect to coumterclaims brought against the State, Ordor 77, rule 42) provides

Notwithitamding Order 13, rule 2, cond Opder 18 rufes 18 and 7. no

conicrciaim may be made. o set-off pleaded withowgi the feave of the
Conrt. by the Swaie in procesdings agoinsi ihe Stare, ov by auy person in
proceedingy by the State -

fee) if the sure s sued v spes i the nume of a Govermmeat depastment ared

the subject murter of the cownterclaim or set-off does rot relate to that
denariment; o

thy If the State is sned or sues in the name of the Attorney-Generat.”

{a] An application for leave must be made by summons.”

My emphusiy.
ey 77, 130

Sunnons secking leave under 077,
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The High Couwnt has broad powers under Qrders 2 and 3 to deal with breaches of the

Rules, Oeder 2. rides Foand 2 read:

Sour-complivnce with rides 0.2 7 1)
fey Where, in heginning oF purporting (o hegin any proceedings or ol any siage i
the cowrse of or i convection with guy proceedings, theve has, By reason of
anything done or left undone, been o fuffare to comply with the requgremenss of
these Rufey, whether in respect of time, place, manner, fornl or content or in any
other respect, the failure shall be treatedf av an irregularity ard sholi sot md{Bv the
proceedings, any step raken i the progceedings. or any docwment, fudemens or
oreker thereln
{2} Siehject to parageapft (3), the Cowrt mery, o0 the grownd that there has been
such a fellure ax I8 mentioned in paragrapli (1), ard on Siech feein 6§ tes cosis or
sherwise as i nks Just. set astde either wholly wo fn part the proceedings

whieds the feilyre ooctrved, any steps laken in thase procesdings ov e docioment,

jrcdgment gy grder thereln oF exercise iis powers wider these Rules to allow ek

ameriimess (F anvl o he made and 1a make such order G any) dealing with the
proceedingy venerally s # thinks fir

{35 The Cowrt siwedl not wholly sei asiste oy procesdings or the writs o other
erigingling process by which they were hegun on the growsd then the proceedingy
swere reguived by any of these Rufes mo be begun by an originaring process ovher

Frawr e ong empioved,

Appdicarion to ser avide for bregularity 3.2, 7.2
2115 dn applicarion o set aside for irvegrdar ity any proceedings, any siep tuken in
any procedings or any dociments, Judgment or ovder therein shall mog be affinsed
yarfess B Iy made within o reasonuble time and before the party applving fas iaken
uny frosk siep affer becoming wrare of ihe irregularity,
(2 An application wider this rule may be made By summons or motion and the

sropeds of objvction must be Stated i the s o notice of morion,

Order 3 provides the Fligh Coun with a diseretion 1o extend tme wherg a party has
failed o comply with a time Hmit under the Rules. The diseretion is available whether

a party hus or has not made their application before the expiry of the tme Umit
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9 Master MNanayakkara offered the following helptid remarks with respect ta the

application of Urder 2 in Tabusiza v Nedlesy (2007} FTHC 125 (17 February 201737

|

As womatter of construcrion of thar rde frod]o it is clear thar wheve dere hod
boein rregidarity by non-complianee with the rufes. the consegnence would he
dt by reason of the brregularity, wnlesy the Cowrt s divected, the power of the
Cowrs, when an frregalariny wis aoded way eBher 1o sef the proceedings aside

ar to umend them oy ofherwise dogd with them ax the Cowrt vhoupte it The

content of Order 2 Iv designed to enable the Cowrl, whenever faced with

T T

auything done or left undone in proceedings which constitates a failure to \
comply with tre requiremenss of the rales, to exercise the powers conferred by ‘
the rules without fuving first to decide whether the jurisdiction conferred by |
the rules applies ut all
Orcler 2, rule 2 describe the procedire wher o Defendunt wishes (o appiy to \

sl astde procecdings. Swoh an application shall wot be allvwed unfess made

within reasenable floe eond hefnre the parey appiving lakes wnv friher steps,

As feonstrue Order 2. v k1 frean the moment a sivp in proceedings iv taineed v

irreguiurity tvongh foilve o comply with the rules Dhe freegiday siep or
document reawins irreguiar bnter portes wati the matier has been hrought
Fetare the ot and the Cowrd hay decided in whick way to exercise the
Furisdiction conferred by Undler 20 v i62, Order 2. 1 2 does ning vestrive the
ponwer of the Courd in the sense of restricting ity jurisdicrion, and It does not
huve the effect of suspending the irregularity wptll the application wader Order
20 ¢ 2 s mude. The purpose and effect of Order 201 2 is to presoribe the
proacediae i ard when an oppasite party decides 1o apply o thar the Cnurt on
recognising the irvegularity may gxercise g powers wder v 1027 by raking the

aetion of kiliing ar curing ihe rregulor procesding,
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Where, in the conrse of proceedings, the court finds teat o failure of the
ugture referved to fx v 11} has occonrred, swhieh has not been waived by the
other party cither expressly or by implication, the court is given by r 12 a
choice of conrses to pursie af iis own discrefion, whether oF woi an

applivation wnder Order 2 r 2is before i, [ such a situation, in the exercive

of fis diseresions wnder v 112;, it sy eifiner adept the more draconian course of

serting ayide wholly or in par the proceedings i which the faifure occirred,
or the relevant siep tuken i those proceedings or the velevanl docwment or
prer. Alferaatively, I myy make such order ., degling with the
brocesdings genevally as i thinks fit’. The last mentioned words are, in my
opinioh, manifestly wide enough to empawer If to smake a dispensing order

waiving the relevant irvegudurity,”

Peelsion

There s oo dispute that the First Detendant is reguired onder Order 77, rale 4(2%bj w

obiain feave 1o bring irs counterfaim againgt the PlaingiT Here, the First Defendant

failed o do so o Do gecasions,

O ihe second occasion, the Plaintifl applied o strike ont the First Defendant's
counterclaim. A week later, the First Defendant tinally made us application fur leave.
Ihe learned Muster determined that the timing of the application. after the
coumterchaim had already been fled. was an abuse of process. The PlamtfT argues
that the learned Master was correct and that o party cannot seek leave of the Court
ursder Ohrder 77 where that party has alrcsdy filed their counterciaim. More so inthe
oresent matter. as the orders sought hy the First Defendant in its Summens seeking
feave dated 13 August 2019 s not to Gle a counterclaim but rather Yo proceed wivh iy

cosrierclaim that hus been didy filed on 13 Judy 39107

Having carefully considered the Plaintiff's switten and oral submuissions, [ am satislied
that the Court does have a discretion & grant leave 1o the First Defendant 1o bring iis

"My crmphasis.



counferclaim agamst the Plainuff, Aoy defects 1o the process can be remediced by the

Court exercising its discreton under Order 2. The comt has a wide discretion under

this provision o fix any irregularitics or nen-comphisnee, [n my decision granting

feave to appeal. T found the following passaze from the Supreme Court in Evrremie

Business Soluelons FFi Lamited v Formscaff Fif Limited 20197 FISC 9 (26 Aped

2019 particularly instructive as o how the court is 10 exercise #3 discretion under
Orders 2 and 3 of the Rules:”

[63] Feccepr that there was in this case a failure to comply with ¢ corri arder

s la tine bat i Is fy be noted that the discretion fo extenid time, conferred
by arder 3 rule 4, contempiates that such breaches are not of thensefves
necessarily futed, althoagh omne might ohyerve that the position wardd be
different in the case of an “unless” order. Nonetheless, what this all
amounts fo in this parficular case is e refusol to extend tine for service
af « notice of appeal wherg service was g meve three duys out of time,
where the rofice af appeal was filed fn the fme sipedared. wheve the Jtudpe
hardd Breld har, prima focie, the prospective appeal hod merit aod where it
ix impossible ro discern that Formscalf counld Bove been in Uw leass
prejudiced by aa extension. Fo reflise o theie dlroumstances a three dey
grtension uf Hme xeemns (o mw 1o permil oy breach 1o remp merit and

that mausi, Trespecifidiy suggest, by inimica (o the abjecrive ng the Rules

{667 The guiding principle s ihis:

The abject of the rule is to give the court a discretion tn
axtend fime with « view o aveidance of injustice 1o the
parties... When an irreparable wmisehief wonid be dome by
goeeding o g Jardy appticarion, it heing a depariwe from
the ordinary praviice, trwe person who has failed 1o get
within the proper time oisght to be the sufferer, bur in other

caxes the afjection of latziness onght ol do be Hstened t

T The Suprems Court was considering the Court’s power under Cirdor 3 5o extend Bine.
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coried cony Infury cassed by delay may be compensaied for by

the pavement af cosis,

477 The peineipies ave mowe fullv canvassed in Flanegan v Purkside Heolth

Awthoriv fIVS8] [ A0 E R 395 in itx reserence 1o g numbey of otfer
authoriiies and 805 a Judgmeny which merits study. The theme emerges
et whilst the rides gre devised to promote expedition and are
requirements 10 be met, provedoral defanlt should not stand in the way
of Judgment on the merits unless the defaidt couses prejudice which
canaot be compensated by an award of costs. Thue sald av eve must he
traned va she paveiowlar clrcumseaness xo as, jor example, not io allow
a weeihy plaivilf to fow the risfes knowing that be hos a deep pocket o
Mmget sucht costs ordery ay iy be made. A vigid mechanisie
approgel is nappropriate.” No doubt the Tength of the delay will be a

refevant fuctor but generally the question is whor the overall justice of
the case reguires.’

[ simyilar vein, the Court of Appeal in Simgh v Bai [2022] FICA 18 (4 Mapch 20223

offered these observations on how the Tligh Coeurt Rules ought 1o be applicd:

H

-

2] e High Cotrt Budes begin by providing for situdrions of non-
complionee with the Bides and laving down the widerlving dwane that the
infterent dizorstion of court iy not w0 be Hetuly excluded The framers of the
Rules kuew that on occasions of non-complivnce with the Rules, it is vitel to

retain the discretion of conrt in the interest of justice.

HH0L. Fhe power 1o grant ait estorgement of time could be given by statare or

containgd in the Rudes of court reflecting the inherem furisdiction of eourt.

Thus, it is vorrect that ihe HOR supplement the povers of coprt contaiaed in

sterude el do ot diminish such poaver,

OO

P udy emphasis.
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2] Ovd 38 canaot be constried in g manmer thal exclndes the overarching
priveiples laid dewn Oy the framers In e very crearion of the Bules sef one in

the guteway provisions of the HCR The underlying theme and overarching

principle, to my mind iy that the breackh of even roles couched in mandatory

I
anguage, gre 10 be freated as carieble irvegulyrities, subject to the discretion
of the court,

F4G] Whilst there iy v choneht thar vhe HCR and aff Rufes of court wre creared E
Jor the smooth finetioning of He sysiem of justice, and 1o ensure cortainy,
transparency and clarity. too rigid an adbergace fo the Rudes con resiit in
unexpecivd, whistended and frreversidly conseguences. That is wiy Dy the Rales
theptselves ave self- regafuring amd provide an interinal pemedy reserving to \

the judge, the necessary element of diseretion fo be applied on a case-by-case \
brsis.

F4T] The pmpwset of e conseguences of woehniced defouit wmeay be wnally
dispropartivte o e defardr el result in frreversible conseguences. This

appears 16 be the reasor why the framers of the HOR themselves provided in
Crd 2.7

While Lagree with the PlainttfT thar Order 77, vule 4(27 antivipates that & defndant

will seek leave of the court beftre ling any counterclaim. | am satsfied that the cowt
has power to remedy any defect with the pcess where 11 is in the interest of justice o
dor 50, A party’s failure o seek leave before hing a counterclaim is an irregulariny that

may he curable by the court where the faets of the case wartant the same.

iAo ANALEL SRR

© My eniphusis.
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HPara 3
" Parg 4

The Plaintiff has not provided a commpeiling reason 23 o why 2 fatlure o comply with
Order 77 rule 4127 is fatal, incapuble of belng cured by the court exercising s powers
under Order 2. "The Plaietif argues that a party cannot make an application for leave
after their counterclaim has been led™ and that the breach here by the First
Defendant under Order 77, rule $12) s “mare than just an irvegedarisy ' but offers no

reasons why non-complizmes with Order 77 ought 10 be reated in this nunner,

thave considersd the authorities cited in the PlalntifTs written submissions but find
tha none are on point. The deasion of Hallvey v Poge [2006] FIHT 161 (31 Guber
20061 I myv view supports the Firsi Defendant. In that case the defendant did not
abiain feave w file its counterclaim apaingt the State and vor was an applicaton wade
after the counterclaim had been fled for leave, Meither party wok issue with the
matter and nor did the fearned Judge. The Jwlge dismissed the defondant™s
countorelaim on the basis that he claim hwd not been made out. and not Tor any

fathme by the defendant to seek loave under Order 77, rule 423, 1Y the Plaintifl s
correet, trat the fuflure by a party to seek feave betore Hling the cownterclain is faal,
then the court did nat have any jurisdiction in Halleoy w consider the substantive

merits o the claim - ver the court accepted thar it did bave jurisdiction.

The PlawntiiV is gritieal of the wording of the First Detendant’s summons of 13 August
2019 as the First Detendant does not seek leave w e its counterclaim but instead
seeks leave “ro proceed with iy comnterclaim” as dready fited. | find thal pothing
turns on the wording of the Flrst Detendeat’s sunumons. The Cowrt bas power to
grant legve alfter e counterclaim has been led or wo grant leave before the

counterclaint 1s fMled, 1t will simply depend on the facts of & particular case which
arder 15 10 be maude,

Fmalty, T am surprised that the issue in this appeal hus nof previousiy artsen, Neither
counsed have been able to find any awhorities on pednt with respect 1o a failue
obtain feave under Order 77, rule 32y 1 suspect that the 1ssue 16 pot new anad that the
matter has shinply been temedied by the court exercising s inherent jurisdiziion - this

would be in keeping with the outcome i Hallacy v Pago (supral.

7 of the Pramafls wrilten subnssions.
5
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Drders

191 My orders are as follows:

i The appeal succeeds and the leammed Master's rufing of [ Febroary
2024 s aet astde.
o The Plaintils Sumumons of 7 Aggust 2019 seeking 1o sinke out the
First Defendant’s counterelaim 1s disnussed,
it

The First Defeadant's Surmmons of 13 Augost 2009 seeking leave

under Orider 77 rule 4424 1o bring s sounterclabm against the Plamuly
i5 granted.

fe.  The Plamuff s ro dle s Statemiont of Delence to the First Defendant’s
counterclaim within 21 days and the First Defendant 35 w0 file its reply
within 4 davs thereafier,

¥,

There will be no order 38 1o costs,

DKL Tuigeregere
SUDGE

Solicitors:

Office of the Anorney-General's Clurbers lor the Plamify
A K. Singh Paw for the First Defendant
Lajendra Lavwvers for the Second Defendam



