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JUDGMENT

[1] The complainant has been granted name suppression. Thercfore, any public record of

these proceedings must not contain any information that may lead to the identity of the

complainant. She is referred to as ‘DS in this Judgment, | have deliberately avoided

identifving details that may lead to identifving the complainant, such as the name of her

mother or the name of her village.

[2] The accused. Mr Seforana Tipo Merasew, is charged with the following two counts:

Count 1

Statement of Offenes

Sexunl Assault - Contrary to Section 210(1)ia) of the Crimes Act 2009

SEFORANA TIPO MERASEU on the 27" day of December 2022, at Suva, in the

Central Division, unlawfully and indecently assauled DS by rubbing her vagina with

his hand.
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Count 2
Statement of Offence
Rape: Contrary to Section 207(1) & (2)(b) of the Crimes Act 2009

SEFORANA TIPO MERASEU on the 270 day of December 2022, a1 Suva, in the
Central Division, penetrated the vagina of DS with his finger without her consent.

Mr Meraseu denies having commined the offences.

M Meraseu is slleged to have raped the complainant on 27 December 2022, by the use
of his finger without the complainant’s consent. Mr Meraseu is also alleged 10 have
sexually assaulted the complainant on the same occasion by rubbing the complainant™s

vaging with his hand.

Count 1 —Sexual Assault

Sexual assaull is an offence contrary 105 21001 )(a) and (2) of the Crimes Act,

To establish the offence of sexual assaull, the prosecution must prove the following

elements bevond a reasomable doubt:

1. On 27 December 2022, at Suva, in the Central Division, Mr Meraseu rubbed the

complainant’s vagina with his hand.

2, The sssault was unlawful and indecent.

3, The assault was without the consent of the complainanL

4, Mr Meraseu knew that the complainant was not consenting.

An assault is the deliberate and unlawiul touching of another person. The slightest touch
is sufficient to amount to an assault and it does not have 10 be o hostile or aggressive act
or one that causes the complainant fear or pain. “Unlawful” means without lawtul excuse.
The word “indecent™ means contrary to the ordinary standards of respectable people in
this community. For an assault o be indecent it must have a sexual connotation or

overtone. If an accused touches the complainant’s body or uses in a way which clearly
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gives rise Lo a sexual connotation that 15 sufficient to establish that the assault was

indecent.

Thiere is no suggestion in the present case that, if the accused touched the complainant as

the prosecution allege, the wuching was lawful.

Count 2 — Rape

The offence of rape has three elements: the penctration of a complainant’s vagina, anus
or mouth by the aceused with their penis. finger or an object. the complamnant not
consenting to sexual penetration, and the knowledge of the accused that the complainant

was not consenting.

Purswant 1o 8 207(2)(a of the Crimes Act, the offence of rape neeurs where a person hus
eamal knowledge of another person without that person’s consent. Section 20720 k)
provides that rape also oceurs where a person pencirates another person’s vulyva or vagina
with & thing or a part of the person’s body that is not 4 penis without the other person’s

conmsent. The slightest penetration is sufficient to establish the element of penetration.

According to s 206 of the Crimes Act, the term "consenl” means consent freely and
voluntarily given by a person with the necessary mental capacity (o give the consent, and
the submission without physical resistance by n person 1 an et of another person shall
not alane constitute consent, Consent obtained by force or threat or intimidation, will not
be considered as consent freely and volumiarily given. Consent or the absence of consent
can be communicated by the words or acts of the complainant. The knowledge of the
necused that the complainant did not consent is @ matter for inference from all the proven

facts.

To cstablish the offence of rape, the prosecution must prove the following elements

beyond a reasonable diubr:

1. That on 27 December 2022, at Suva, in the Central Division, Mr Meraseu penetrated

the vulva or vaging of the complainant using his finger.

2. That the complainant did not freely and veluntarily consent 1o the penetration,

1. That Mr Meraseu knew that the complainant was not consenting,
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Burden of proof and assessment of the evidence

Mr Meraseu is presumed to be innocent until he is proven to be guilty. As a matter of
lww, the onus or burden of proof rests on the prosecution throughout the trial, and it never
shifis o Mr Meraseu, There is no obligation or burden on Mr Meraseu to prove his

innocence. Mr Meraseu has a right to remain silent and no adverse inference can be drawn

if he remains silent.

The burden is on the prosecution to prove the charges beyond a reasonable doubt. Each
element of the charge must be proved bul not every fact of the story. [f there is a
reasonable doubt. so that the Court 15 not sure of Mr Meraseu' s guilt, or f there 15 any
hesitation in my mind on any of the elements, Mr Memseu must be found not guilty of
the charges and, accordingly. acquilted.

Mr Meraseu chose to give evidence. but he does not earry any burden to prove or disprove
anything. The burden remains on the prosecution fo prove his guilt bevond a reasonable
doubi.

Approach to the assessment of the evidence

[ approach the evidence dispassionately, without sympathy or value-laden rules regarding
how men and women should conduct themselves. It is entirely a matter for me 1o decide
which witnesses are credible and reliable and which part of their evidence | accept as

Lriee.

[T the pecount given by Mr Meraseu is or may be irue. then he must be found not guilty.
But even if the account siven by him 15 entirely rejected. that would not reheve the

prosecution of its burden of making sure by evidence of Mr Meraseu's guill.

The prosecution’s case is dependent upon the complainant’s evidence. She is 13 years
ald. Her evidence does not require cormoboration. I her account of the alleped incident
is trug, then Mr Memseu is guilty of the charges. However, if her account s false or may

be false then Mr Meraseu i3 not guilty,

The Defence case 1% of denial. The Defence submits that the allegation of sexual assaal
and rape is a fabrication. Mr Mermseu did not rub the complainant™s vagina with his hand

and did not penetrate her vagina with his finger as alleged by her.
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The identity of Mr Meraseu is not an ssue in this cese. If | am sure that Mr Meraseu
committed the two acts, rubbing and penetrating of the complainant’s vagina with his
hand and finger respectively, then consent is also not an issue, The complainant did not
consent 1o these acts and Mr Meraseu would have known that this was the case, My
determination of Mr Meraseu's guilt will turn on whether | accept that the prosecution
has proven beyond a reasonable doubt that Mr Meraseu commined the two alleged acts

on the complainant

Evidence

The Admitted Facts are:

1, The identity of the complainant, her mother and the accused are admitted as w5 the
fact that the complainant was 14 yvears old in December 2022 when the cvents in
question are said 1o have oceurred. Her birth certificate has been produced with the
Admitted Facts.! Mr Merasen was aged 52 years at that time,

i, Itis also admitted that the accused was the complainant’s stepfather at that time and

DS referred 1o him as *Ta', which in ltaukei means “dad’ or *father’.

fil. Also admitted is that in December 2022 the complainant, her mother and the accused
resided at Duvula Road, Nadera, Suva, at the accused’s family home. The house has
three bedrooms.

Prosecution Case

The State called two witnesses being the complainant and her mother. The State made
several applications in respect o DS” evidence: namely, that the evidence be provided in
clozsed court, a screen to be placed between DS and the accused so that DS could not see
the accused. and the presence of DS Aunty as a support person while DS gave evidence.
The accused did not object, The orders were granted given the nature of the alleged

eftences and the ape of the complainant

I'he complainani’s evidence in examination-in-chief was as follows:
L In 2022, DS was in year 9 at school. She lived in her mother's viflage in Taileva,
She staved with her grandfather in his house along with her younger sister.

' The complainant was born in July 2008. She & now aged 13 years,

5



ii.

L.

Vi

Vii.

DS° mother was in a relationship that vear with the accused and they lived in
Nadera, Suva at the accused’s house, DS's yvounger brother stayed with their
mother and the accused at Nadera.

Before her 14™ birthday in July 2022, DS® mother and the accused came o visit
DS in the village and stayed a short time at her grandfather’s house. This is the first
occasion that DS met the accused, At some point in time afler her 14" birthday the
accused would visit every weekend, Sometimes he came with DS mother, other

times he came alone. He would stay a1 DS” grandfathers house cach time.

DS's mother told the complainant that she should call the accused “Ta'. The
complainant described her relationship with the accused at that time as pood and
that she felt safe with him in the house. In explanation for her answer that the
relationship was good she stated that the accused loved them all equally, meaning

she and her siblings, and thai when he bought things for them he shared it equally.

Before the end of 2022, the complainant™s mother decided that the complainant
would come to Nadera so that she could buy DS’ school stationary. In December
2022, the complainant travelled from the village by bus to Nadera to stay at the
accused’s house so that her mother could organise the purchase of the school
stationary, This was the first time that DS visited or stayed ot the house, DS’
mather, her younger brother and the secused were at the house. After the stationary
was purchased, DS stayed on at the house for several more days, including

Christmas Day.

D% was asked to describe in detail the accused’s house and the pecupants, The
house 15 two storeys and has three bedrooms. Upstairs there are two bedrooms, a
washroom and a living room. Downstairs there is one bedroom and a kiwchen.
There are three families in the house and each family occupy & bedroom. The
accused, D8’s mother, DS and her younger brother shared a bedroom upstars,
Belinda, Elijah and their 3 childrén occupied the bedroom downstairs, Johnny, his
wille and their 3 children occupied the bedroom upstairs.

Upstairs, there is a passageway leading from the living room to the two bedrooms
and washroom, Each room has its own wooden door. The upstairs was reasonably
well lit with tube lights in the washroom and passageway although there was no
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light in their own bedroom, There was a TV and table in the sitting room upstairs.

Evervbody ate their meals downsiairs,

Inside the accused’s bedroom was a King size bed situated next o the wall with a
two-louvre window, The only other furniture in the room was a wardrobe. DS
evidense was that the accused slept on the floor while she, her mother and her
younger hrother would sleep on the bed. Sometimes ber mother would sleep on
the floor with the accused.

On the evening of 27 December 2022, the complainant and her vounger brother
had dinner and then went upstairs to watch TV in the sitting room with the other
children. DS° mother and the accused had dinner whilst the children were waiching
TV, DS fell aslecp whilst watching T but mwoke sometime later, she thinks it was
around midnight. $he saw that Belinda and her family were all asieep on the floor.
The TV and passageway light were still on. DS decided to go 1o bed and made her
way 1o the bedroom.

Az DS entered the bedroom she was able to see, from the light in the passageway,
that her mother and the accused were sleeping on the floor. The accused was lying
closest o the bed, DS brother was sleeping on the bed next 1o the wall by the
window. DS pot on the bed, positioned herself next to her brother, nearer the edpe
of the bed and went to sleep. When she went to sleep she was weanng shorts and a
shirt along with underwear and a bra,

At some point in time thereatter DS felt her bra being untied but thought nothing
of i She then felt & hand touching her shorts and then rubbing her vagina. She
then felt somebody poke her *hole’ with thear finger, She clarified that her hole was
her vagina. ie where babies come from. She described the poke as painful. The
pain caused her to immediately open her eyes, As she did so, she felt the hand being
withdrawn from her bady and saw the aceused sitting on the floor facing towards
her, I8 states that the decused said sorry to her and then stood up and left the mom.
She said the door was open and she could see him go w the washroom. DS was
nsked how she felt when the aszanlls were happening to her and why she didn™t do
anything to stop it. DS stated that she was afraid,



xii.  When the accused told her he was sorry, DS began to ery. DS stated that when she
st up and saw the accused she *way scared and [ was thinking that | showldn 't have

come to my mum but T showld have staved at home with my grancdfather'.

il Adfler the accused lefi the room. DS woke her mother and told her what the accused
had done to her. DS’s mother was crying and angry and she asked DS for
forgiveness. When the accused retumed from the bathroom DS’s mother punched
the accused, DS savs that she and her mother then left the bedroom and went
downstairs, DS’s mother informed Belinda what had happened.  Mother and
duaughter then laft the house to report the matier to the Valelevn Police Station. The
same day the complainant was medically examined by a doctor.

xiv. DS explained the impact of the events on her, She stated that it has affected her

gchoolwork.

[24] In cross examination, it was put to DS that there was another, fourth, family staying in

[25]

[26]

the house, being the necused’s brother Paul, along with Kia, Tia and their two children:
that this family were staying in the room downstairs and that Belinda’s family were, in
fact, staying in the sitting room upstairs. DS disagreed stating that “all | know that that
room [downstairs] &y eccupied by Belinda ', Nevertheless. she accepted thul even with

three families the house was overcrowded.,

Questions were put to DS regarding her relationship with the accused. It was put to her
that the relationship since the beginning had been difficult and that she refused to do
chores when asked by the accused and he had in turn responded with harsh words to her.
She denied this. 11 was also put 1o DS that on the day of the alleged offence. the accused
had asked her to wash their ¢lothes, she didn’t do so and this led to an argument between
theni. Again, she denied this. It was further put to the accused that their difficult
relutionship had in turn led to arguments between the aceused and [8° mother, DS denied

this as well.

DS was asked gbout the written statement that she had made to the palice. In the pelice
statement she stated that she woke up and found tha she was naked and the accused then
rubbed her vagina and poked his finger into her vagina. In her evidence in court DS had
stated that when she woke up she still had her clothes on when the accused committed

the acts. She stated that her staternent to the police was the correct version of events.



[27] D5 was asked why she didn’t call for help when the alleged evenis were happening as
the house was full, She replied that *J way scared. And [ eouldn 't believe that that thing

would happen to me,” Finally, it was put to DS that she made up these allegations as she
didn't like the aceused being with her mother. She denied this,

[28] In re-examination, DS was asked why she stated in court that her clothes were still on,

contrary te what she said in her police statement. DS stated that she did so because she

felt embarmassed. She was ashamed to say that she wasn™t wearing anything D5 did a
dock ID of the sccused, identifving him as her siepfather and the person who had

committed the alleged offences.

[29] The second prosecution witness was D5 mother. She stated:

fil.

i,

She was staving in the village up until 2022 when she began her relationship with
the accused, Al some point in 2022 she went to live with the accused in Nadera a1

his family home and took her younger son,

She stated that the accused and DS had a good relationship,

(In the evening of 27 December, she had her dinner and then at about 8pm went (0
the bedroom to sleep. Her children were watching TV at the time, About 5 minutes
after she went 1o bed, her son came in and lay down on the bed. AfRer that the
accused came 1o the bedroom and slept on the floor,

She was woken later in the night by her daughter who was erying and weld her what
the accused had done to her. DS told her that the accused pulled up her shint and
touched her breast and wok off her shors and underwear and inserted his hands
into her vagina. The Itaukei words used by DS 1o her mother were “send | loma’
meaning inside the vagina. DS" mother was angry as well as erying, When the
accused returned from the washroom and was confronted he said he didn’t intend
to do those things. DS mother punched the accused in the face. She and DS then
left the hedroom and went to speak o Belinda, DS mother informed Belinda what
had happened and then left the house with DS to make the report 1o the palice.

[30] In cruss-examination by the Defence, the complainant’s mother rejected the suggestion

that DS and the acewsed had a difficult refationship. She said they were in a “good
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redarionship ', that DS always did what she has been 1old to do, and that most of the time

they didn’t talk to each other.

D5" mother was directed 1o her police statement wherem she stated that when she first
heard these allegations from DS “would you agree that vou cowld not belfeve the
allegations your daughter was saying o you?” DS” mother agreed stating *Ves [ could

next belfeve i1,

It was put to DS™ mother that when the accused was confronted he did not say that he did
not intend to do the things and the accused instead said “wiy would | do such a thing in
Sull house and then he told you if vou wani to go then go”. DS mother denied this saving

it was a lie,

D57 s mother was not asked about the fourth family in the house (ic Paul, Tia and Kiaand
the children). Nor was she asked whether she and the accused were also having
relationship problems.

Re-examination was brief. [D8° mother again confirmed that DS and the accused had a
good relationship, She explained that DS and the accused hardly talked o each other and
would mostly communicate o cach other through her.

The State then closed its case. | informed the accused that the State had produced
evidence for each of the elements for the two counts and, as such, | was satisfied that
there was a ease for the accused to answer, | put the three options to Mr Meraseu and

following consultation with his counsel, Mr Meraseu decided 1o provide swom evidence,

Aceused’s Case

Mr Meraseu provided the following evidence in examination in chicf:

L In 2022, he lived at his family house st Nadera, There were four families in the
house. In addition to the three families wentified by DS, there was also his
brother, Paul, Linana and [sikia and their two children. They stayed in the

bedroom downstairs. Belinda and her family staved in the upsiairs sitting room.

i.  The scoused accepted much of whar was laid out by DS and her mother, For
example, DS’ mother and younger brather had started living with the accused in

10



Nadera in 2022 and that he had regularly visited the village, staying at DS’
grandiather’s house on weekends. The accused did farming st the village. The
accused also stated that during that time his relationship with DS was not good.
He stated:

At times we don’t ger on well she normally speaks 1o me in o head
language and savs all soris of things that is disrespectiul fo me. And
sametimes we have rguments that we don’t speak to each other
because af her ways and the things that she savs to me that she doesn 't

respect me of all,

jiii.  The complainant came 1o stay at the house in Naderaon 15 December 2022, The

school stationary was purchased before Christmas.

iv. The accused was asked about the events on 27 December 2022, He stated that he
woke up at Sam and went to the backyard to farm. When he got back 1o the house.
be asked 15 (o do some clothes washing, Then at about | Oam the accused went
to his sister’s house. He returned around mid-day and saw that the clothes had not

been washed, The accused states:

When | returned home the clothes wasnv washed and then 1 iold her
JDS] why didn't you wash the clothes and she started mumbling and
telling me in Tawkei language they §am nor her dad and why showld she
fisien o me cid § heve rothing (o do with her and she was membling
and saving things and [ knew that she was angry with me alse becanse
I gave her the choves and 1 told her if vou don't do the chores then you
can return back fo your grevdad in the vitlage fo stay with him there
and mavbe berter for vou to be in the vilfage then to be with me in Suva

conved Yower mother and T lefi her and Twent upstairs.

v.  The accused further described therr relationship in the following terms:

I would say that owr relationship (s not good at all becanse we don 't
talk to each other and mast of the things that | advise her she doesn 't
dov it amd every time I sy things fo ey to encourage her she doesn 't
listernn and she gives mumbles and gives me bad words that is very

disrespectiul to me.

11



vi.  The accused described the events that evening as follows:

O that day T way at home, the evening, the kids frad dinner fivst. then
had dinmer. After that then we weni wpstairs for o while then [went to o
friend s place. Lreturned ab 1o 'clock in the night, came and weat 1o the
room and ther Twent into the tofler and after § got into the wilei when
! came oui and when | lay down [DS mother] started kicking and
punching me and 1 ey to ask her what happened and 1was like shocked
phar she staried blaming me about the incident, Then I told fev how |
would will do these things when there is a lot of peapie in the honse.
And 1 feel like that something was wrong that they must have talked
about because me and [DS° mother] foo way having difficuities and
arguments through the day and she has been saving thar girls are
calling me and messaging me and we were not tn good terms thal day

with [DS" mother] and [ DS,

vii. The sccused stated that his nephew Johnny opened the door for him when he
returned home at lam. The accused was asked further about the confrontation

with DS mather when he returned from the washroom. He stated:

A then she start saving why did you do this and why did you do ihis
el I asked her what did T do and she said that [DS] said you did
something so [ fold her how can [ do that when therd is a lof of people
{n the howse and why yow trving to blame me for duing such things that
[ didn't do. Are you teving o frame me and then she stated swearing
ard seying wnuseful things and 1 didn’t understand the reason why she

keep on purching me when there way nothing wrong,
[37] In cross examination. Mr Meraseu stated:

i, He provided more information about the family house, It was previously owned
by the accused’s parents who had pussed away and lefi the house to the accused
and his younger brother. The accused was effectively the owner of the house
He had lived there for about 30 years. All the occupanis were his family

members.,

12
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i,

The accused was referred 10 his caution interview with the police where he was
asked who was staving at the house. He identified evervbody except Paul,
Litiana, lsikeli and their children. He accepted that the first occasion he had

mentioned them staying in the house was in court that day.

There were then questions about the events on the night of 27 December 2021,

The transcript of his answers reads:

Ms Rarukalon,

M Mevasen:

My Rotukelow!

e Mevasven!

My Raiukalvw,

Mr Meraxen!

My Rarukalou:

L Meraven:

My Rotukalon!

Mr Merasen:;

My Rarukalow:

Mr Merasc

My Ratwkalon.

Mr Merasen:

M Rerukadow:

Mr Merasen:

So that night Belinda and Johnny were sleeping
with the children in the living roam?

Tex

And only children, their children was sleeping with
them in the sitting raoom?
Yes

8o you (DS wather], [DS] and (D87 brother| were
in the room?
Yex

And [D8 brother ] was sitting beside the window !

kiis

And [DS] was sleeping beside him?

Yex

And [DS mother)] was sleeping beside the
wardrahe

Ve

So when you were sleeping that night after that i
ane  podnl between midnight arnd early in the
wecrringe vou Bad then gone to the foilel

Yes

Seyou were sleeping then you weni to the toilet
Yex

13
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My Renukalon:

Mr Meraseu:

My Rofukalon!

Mr Meraseu:

My Rarusalon:
Mr Meraseu:

My Rertvibeifon;
Mr Meraseu:

Ms Ratukeiione

Mr Merayeu:

Ms Ramkaion:

Mre Merasen;

Ms Rarndkalowu:

My Merasen:

Ms Rarukalon,

Mr Meraseu,

Analysis of the Evidence

As soewr gy you came back (o the room that is when
FDS mother] began punching you!
Yex

And then vou tedd her and you sald why would de
such a thing in a full house

Yex

Yorwe o 't know whar [ DS[ had rold her mum?
Nia

You were vot in the room?
N

Sa when von came Back ﬂlﬁ" mather ] juse stroichr
away start punching you?

Yes

And when she el punched vou vhe hadn ' said
anything te vou then she was just angry and crying?
Fes, she was saying thet | did something to the
daughter

When vou came back you saw that she was argry
ord she wos crying?

[ elidln 't see der orving

She was angry/”
Yeah she was fust standing wp and siart punching
me and Kicking me

In December 2022, DS mother began a relationship with the aceused and moved from
the village into the accused’s house in Nadera, Suva, with DS" younger brother. DS
remained in the village staying with her matemal grandfather, In the months leading up

to Diecemnber 2022, the aceused spent most weekends visiting the village and stayed ol

14
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DS's grandfather’s house. DS desceribes ber relationship with the accused over this
period as good while the accused paints an unhappy picture of a surly argumentative
teenager who did not take to the accused. DS came 0 stay at the Nadera house for a
short while in December 2022, This was her first visit, The purpose was for her mother
te organise the purchase of her school stationary. According 1o the accused, DS arrived
on 15 December so had been in the house for almost two weeks when the events in

question are alleged to have occurred. She was aged 14 vears at this time,

Another point of dispute is whether there were three of four families staying in the
housa ot that time. The accused says there was four, the additional family being the
accused s brother Paul, along with Litians and Isikia and their children. DS demies
this, Her mother was not asked about the matter, There is no dispute thal even with

three familics the house was [ull.

D% described 27 December 2022 as being largely uneventful. that is until the late hours
of that night. DS fell asleep in front of the TV and made her way o the bedroom al
about midnight. Her mother and stepfather were sleeping on the floor. She got on the
bed and slept next 10 her younger brother. She was subsequently woken from her sleep
when she felt a hand on her body. Her eves remained closed but she felt the hand
moving over her groin area, first rubbing the cutside of her vagina and then-a linger
poke inside her vagina. The poking of ber vaging caused her pain and she opened her
eves 1o find the accused sitting facing her, He apologised to her and then went to the

washroom.

DS immediately tald her mother what the accused had done. Her mother reacted with
anger and when the accused returned o the bedroom she punched the accused. The
accused denies having commitied the assaults on DS, There is also a dispute over what
he said 1o DS® mother when confronted with the allegaiions, DS mother states that he
said 1o her “thar ke dida 't mean 1o do those things, he didn't imiend 1o do that'. The
secused states that he said “how can [ do that when there Iy o Tor of people in e howse
amd Wiy you irviig to blame me for doing such things that [ didn {de. Are you trying
te) frame me . The accused says his relationship with DS® mother had not been good at

this time. DS mother was not asked about this.

We are lefi then with the main dispute being whether the accused commilted these
assaults 10 DS* body on the evening in question. DS says that the accused rubbed her

vaging and poked his finger inta the inside of her vagina while she was Iyving on the

15
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bed. The accused denies this. No other person was awake in the room and no other

person in the house was witness to the alleged acts.

Determination

Onee again. | remind myself that the burden to prove the accused’s guilt beyond
reasonable doubt lies with the prosecution throughout the triad and it never shifts (o the
accused. There are two conflicting versions provided by the State and the Defence.
Even if 1 reject the Defence’s version, the State must sull prove it case beyond 2

reasonable doubt.

| keep in mind the following factors when determining the credibility and reliability af
n witness such as: prompiness. spontaneity, probability, improbability, consistency,
inconsistency, contradictions, omissions, interestedness. disinterestedness. bias. and the
demeanour and deportment in court - see Margsavi v Stare [2006] FICA &
AALDO36.201 3 (30 Seprember 2006, State v Solfomone Qural (HC Criminal - HAC T4
i 2022},

In Liberate and Others v The Queen ((1985) [1985] HCA 66; 159 CLE 307 ar 313
Brennan | discussed the appropriste approach to be taken where there are conflicting
versions of evidence given by the prosecution and the defence witnesses. Brennan J
held that:

When @ coase furms on a conflict between the evidence of a prosecution
witress and the evidence of a defence wimess, it iy commenplace for a
fudoe o invite a fury to consider the question: who is to be believed? Bu
it iy cosential to ensure, by switable direction, thal the answer (o thal
questton fwhich the fury would doubiless ask themselves in any event) if
adverse to the defence, is not waken s concluding the ivsue whether the
prosecution has proved bevond reavonable dowbi the issue which it bears
the ories of proving, The fury must be told thar; even if they prefer the
evidence for the prosecuion, they shouwld not convict unlesy they are
satisficd bevond reasonable dowbt of the truth of that evidence. The jury
must e told thai, even if they do not pasitively believe the evidence for the
defence, they cannot find an biswe against the acesed comtrary o tha
evidence if that evidence gives rise to g reqsonable doubt as fo that issue.

His Honowr did mot make elear 1o the jury, and the omission was hardly
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[46]

[47]

[44]

remedied by acknowledging chat the question whom to believe (s Va gross

simplification "

I also take into account the observations made by the Count of Appeal in Rokocika v
The Stare [2023] FICA 251 AUGOH0. 2019 (29 November 2023 )

The Liberato direchion covers three points on the specirum of belief
regarding what the accused has said — positive beltef (flrsi aspect),
positive dishelief fthird aspect), and neither actual belief nar vefection of
the acewsed's account (vecond aspect): Park v B [2023] NSWOCA 71 ar
fH02]-f103].

Evidence of complainant and her mother

[ found the complainant to be honest and straight forward. She exhibited the usual
shyness of a teenager. She was visibly embarrassed by having w talk aboul privaie
matters of a sexual noture. She was visibly emotional when talking about the assaults
to her body, crving when retelling these events. At times she was thoughtful abount the
answers, for example when describing the lay out of the interior of the house. She was
not afraid to say when she was unsure, couldn’t recall or did not know the answer to a
guestion, She did not become defensive in response to confronting questions from the

Defence that contradicted her version.

IF 1 aceept DS’ evidence as correct then the accused committed the two offences as
charged. The complainant says that the accused rubbed her vagina with his hand and
poked inside her vagina with his finger. Any penetration sufTices for rape. DS did not
consenl (o the acts and the fact she did not resist or call for help 15 not o be taken as
comsent. [ the accused did these sots then he will have been aware that DS did not
consent. [f, as DS states, the accused apologised to DS when she opened her eves this
is consistent with the accused understanding that DS did not consent. The Defence
question what the aceused was sorry for and 15 critical that DS was not asked w explain
this. The word of apology was said 1o be the accused’s word, not DS" word and, as
such, DS would not have known the answer 1o that question. However, in my view it
can be inferred from the surrounding facts that there can be only one logical explanation

for the apology being the accused’s assault on DS body.
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[49)

During D3 examination in chief. a question arose whether DS was asleep when the
rubbing of the vagina oceurred, Al one stage, as State counsel endeavoured 1o clanfy
the matter, DS responded that her mind was asleep. | have re-read the transeript
carefully in respect to this evidence. DS's initial account of the assuults was
straightforward, Her words were clear. She was awake when the cvents aceurred but
her eyes were closed. She was understandably afraid 1o open her eves or call for help.

She was only 14 years old.  She only opened her eyes when the finger poked inside her

vagina caused her pain, Itis helpful to set out this evidence:

My Rotukaloe:

Clerk:

Ms Ratukealou;

Clerk:

My Rearukalon:

ns:

My Rotbkeon,

Clerk:

Ko you told us thar you slepl. Now while you were
sleeping can vou tell us what had happened next?
When did vou next wake up?

While | was sleeping | could feel thar my bra was
waticd and I didn 't core about it so { fust weni back
to steepy and | coudd feel that a hand was rouching
my trousers and he was fowching my vaging Then £

cotldd feel that be way poking me.

Ko v saied vou felt o hand louching your rousers,
s when vou say you felt it, the fand lovching yowr
roativers, in wihar wey was i fowching your Irousers,
can vou explain wiat do yvou mean by tovehing?

Inwide

Sor you had told wy that you were wearing o panty
and then vour shorty

Fes

Sor you could feel his hand underneath your shoris
and chove your panty oF was i, can yoi explain
what vore mean when you say inside your shoris,
beccause you tofd ws you were wearing o ganfy ds
well

He was touching inside

18



My Retaekendorn:

DS§:

Ms Ratukenow:

25:

My Ravukoon:

bs:

Ms Barukalow:

DS

Ms Ratickalon:

f£ v h

Ms Ratukalon:

£25:

My Rafukalon:

DS

When vou say he was touching inside, what part of
your body was he touching?
My vaging

And xo thiy is a hand right, can vou remember
which part of the hand was touching your vaging,
was i all of the hand or was it a certain part of his
Randd that was fonching your vagina? What pert of
the hand did vou feel fouching yvour vaging, was if
all of it or was If a certain pari?

Only some of s hands

Wien vou say some of bis fuady, do you mean 1his
part or some af his hands meaning his finger or his
peim?

Hixs fingers

And when you say touch, sqy for example ihe
fingers, can yvou explain when vou say touch, in
what way was he touching yvour vaging?

fwitness demonsivaied fo the court]

Can yo fust show ws low he-moved fis hand?
fwitness demonstrated fo cowrt - rubbing motion

with fingers)

And how Tong did e rub that part of vour body for?
Nhori tinme

Yo toled us then you were weartng a panty, so pou
were wearing o shorts, pamiyv so when he put his
faardd invicle was his hand an top of your party or
wrderncath the paniy

{ ‘nderneath the panne
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Ms Ratukalow:

DS!

My Rutrkalow

ns:

My Ratekaloe:

L5

My Rearukelon:

s

My Bafnkerfon:

%

s Ratnkelon;

DS:

Ms Rarwkale:

5

My Barukalon:

DS

S il veay your shorts, panty and his hands and pour
body pari?
H

Yo told us when you were explaining il you satd he,
wha were vour referring fo when vou say he?

Seforano

Now you had fold ws thal you had initially woken
up 1o the feeling of bra strap being united and then

you wend back to sleep and later you sald you could

Jeel the hand right, now when you could feel the

Fand towching your trowesers and the hand tonching
vaur hody part that yore explodn (o us were your ¢yes
apen or closed af thal Hme?

It was closed

Ko ai that time that this persan was fonching vowr
v voree eves wax siill closed?

Yes

8o then you seid that vou eould feel afier ke iouched
the part of vour body, then vou could feel that he
poked vour Bofe?

Yex

Now when you say poked what did e use fo poke
that part of yvour body?
Iis hand

Now when vou say his hond, this is all the hand, so
which port of the homd, palm or the fingers, which
part did vou feel had poked that part af your hody?

Paint finger

Can you indicate which flnger wondd that bel

Twitness demonsiraied in court which finger|
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My Retvokcrlisi:

DS:

My Rorakeleng:

DS:

My Rankefon:

DS:

Ms Rovakorlon:

m'_.

My Rearnkelon:

15

My Revtrebalon:

D5

Ms Ratukalow:

Lk

My Renrekerlane:

OS:

Yuree sericd thas e had poked, you wve the wordy hole,
which part of vour hody are you referring to?
Which pari you say that he rubbed was it Inis front
part or wes it towards ithe pavt undernearh near the
enfrance where the baby comes oul

The front purt

When you say thal he poked your hole wiich part
are you refercing to, the fronr part of down here
wiere the opeming iv?

Where the opening is

Where baby usually come owr, that openbrg?
Yex

When you say that he poted (L ke used s finger
wowld vou fknow how far invide vou felt that the

Sfinger went?

Ner

When he poked that part af your body what dfd yon
feeld, what condd vou physicaliy feel?
I was paining

Which part was paining, the frent or where the
apening is*

Where the opening ix

From what vou felt do vou know If his finger wey
inxide that opening or nol?

Yoy

Anil when he poat his finger be poked it and {f went
nwide what did he dowith the hard, with the rest of
Friv hawid, cicl hemake ory malor with Dl Rered or
il he fust keep it sHIT?

iy
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[341]

M Rarvkalon, Ko he kept ir sl ?
Ds: Yes

My Ratukealon: Can vou remember frow longe he had poked that pari
af vour body?
s Khary time

The confusion abow whether DS eves were simply closed or she was asleep arose after
the pbove evidence. It is clear 1o me that DS did not understand the questions or the
distinction being drawn by the prosecutor. Indeed, there were occasions when DS
became confused by questions from both counsel. The guestions from the State about
what she meant by her eves being closed caused such confusion as did questions ftom
the Defence about her relationship with the accused being ‘recky” or the two not seeing
“eve o eye . Her confusion with these questions can be explained by her age but also
by the fact that her first language is lMaukei, nod English.  Importantly in my view,
however, with respect 10 whether she was asleep when the alleged sexuval assault
occurred. each time D5 made i clear thal she felta hand. Thas 15 consistent with her

eves being closed only.

Both DS and the accused have come under scrutiny by the Defence and the Suate
respectively for their statements to the police. Cerain parts of the writlen statements
to the police are inconststent with the evidence each kave provided to the Court. This
Court 15 permitted to take mbto consideration the inconsistencies between what the
witnesses told the court and their statements 1o the police o consider whether the
witnesses are believable and credible. It is obvious that the passage of time can affect
pne's accuracy of memory. [t cannot be expected that every detail will be the same
from one account to the next. [f there is an inconsistency, it is necessary to decide,
firstly, whether the inconsistency is significant and, secondly, whether the inconsistency
nffects, adversely, the reliability and credibility of the witness, If it is significant, then
it 15 for this Court to consider whether there s an acceptable explanation. [T there is an
peceptable explonation for the change, then this Court may conclude that the underlying
reliability of the witness™ evidence is unafTected. 1Fthe inconsistency is fundamental,
then it is for this Court to decide to what extent it influences the relighility of the
witness' evidence. As the Court of Appeal observed in Mohammed Nadim and anoiher
vy, Sidte [201 5] FACA 130; AAUDMSO. 2011 2 October 2015) at [16]:



[32]

[33]

i34

[16] The Indian Supreme Court in an enlightening judgment arising from

a cenmvichion for rape held in Bharwada Bhoginbliai Hirjibhai v State of
Cojarat (supral;

Diserepancies which do not go 1o the root of the matter and shake
the hasic version of the witmesses therefore cannot be annexed with
undue importance. More so when the all-important “probabilities-
factor™ echoes in favour of the version narrated by the wirnesses.
The reasons. are; (1) By and large o witmess cannol he expecitd o
possesy a photographic memory and fo recall the details of an
incident. It is not as i @ video tape is replaved on the mental sereen;
. {3) The powers of observation differ from person to person. Wi
one muy rotice, another may mof. . I is wnrealistic to expeer @

witness to be a human fape recorder;

In cross-examination, D% sceepted that her evidence in court was inconsistent with the
police statement she hal previously signed. Her evidence was inconsistent with the
police statement in one respect. She stated to the police that she was naked when she
winke up and that the assault occurred after this. In court, DS stated that she was clothed
when she woke up and the assault occurred while she was clothed. DS accepied that
the comreet version was that contained in the police statement. Her explanation for not
providing the correct account was that she was embarrassed and ashamed to say in court
that she had been naked. [accept this explanation. Itis consistent with 1S demeanour
when she gave evidence. As 1 have stuted, DS was visibly eimbarrassed when she was
giving evidence on the intimate aspects of the case. Her explanation for the

inconsistency is entirely in keeping with what 1 saw of 5 m court.

DS was asked why she did not stop the accused from comminting the sets or call for
help, Given the proximity of her mother and the number of people in the house,
assistance was very close, DS stated that she was scared. Again. | accept this
explanation. Each person will react in their own way to danger and fear. DS wasa 14
vear old. away from her usual safe environment in the village at her prandfathers
house. The faet that she kept her ¢ves elosed during the assault is consistent with that

far.

Similarly. I found the complainant’s mother to also be clear and straightforward. She

spoke quickly hut clearly. She was not searching for the right answer but providing a
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133]

recollection of events as she remembered them to be. There was no evidence of

fabrication either in her demeanour or in the words that she used.

The importance of her evidence pertains 1o the recent complaint rule — she was the first
person that D3 complained to about the aceused’s conduct, This evidence does not
corroborate DS%s evidence but the consistency of the timing of the complaint lends
weight to DS credibility. As the Court of Appeal noted in Kumer v State [2018] FICA
65:

FOr It was the evidence of PW2, Madhur Lata who gave evidence relating
ro vecent complaint, Regarding recent complaint the Respondenr veferred
fo the decision in Senikarawa v, State (2006 FACA 15, AAUDDOI 20045

2 March 20065 where § woas staled:

[14] Evidence of recent complaint may be adduced to show the
comsiviericy of the conduct of the complainani and 1o

negative consent. Kory White v, B [1999] AC 210 requires

that hath the complainant and the named persen to wihom
ihe complaint was meade wmust festifv as fo the termy of ti
complaing, If the evidence of recent complalnt Is admiticd
then the jury should be divected that such complaing is nol
evidence af the facrs complained of and canmol be regarded
as corroboration. but goes o the consisiency of the condic
wf the complaindant with her evidence given al the irial

[13] The principle on which the evidence Iy admitied s o
sripprart and enhance the credibility of the complainant. The
fury, in assessing the truth of the complatnant s evidence,
may fake ima account evidence us fo the consisiency
between  that  evidence ond  evidence  of  her
cantemporaneots complaial. It can be ald to her oredit
(Spooner v R [2INH] EWCA Crim, 1320, Eng. Court of
A,

[107 In State v. Likunitoga [2018) FICA 18; AAUGRTE 2014 {4
March 2018), the Conrt of Appeal stafed:
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[56] The legal pasition on recent complaint evidence
wars stated in Raj v State CAVOWNIZ of 20040 210
Aneust 2004] FISC 12
Inamyease evidence of reeent complaing was never
capable of corroboraiing  the  complainant’s
accotnt, B v Whitehead (1929) 1 KB U9 At most
it was releveant fo the guestion of consisfency, or
Imconsisiency, fn the complainam s conduct, and
ax such wey a matier going o her credibility and
reliahility as a witness: Basant Singh & Others v.
The State Crim App 12 of 1989 Jones v The
Cueen (1997 HUA 12 11997) 191 CLR 4359; Vasua
v, The State Crim. Appr. AAUDOT 2065, 2440
November 2006,

Procedurally for the evidence of receni complaint
ter be admissible, both the complatnant and the
witness complained to, musi testify as fo the ferms
af the complaint.  Kory White v The Queen
FI9007 1 AC 200 at p2 ISH K

The complaint is noi evidence of fucls complatned
af. mer is i correboration I goes o fhe
consistency af the conduet of the complainant with
her evidence given at the trial. It goes o suppart

amel enhance the credibility of the complalnant.

[T In Anand Abkay Raj v State [2104] FISC 12
CAVODOZ 2014 20 Awgust 204y the Supreme Courl

riferring lo recent complain staled’

J38] The complaint v pot evidence af focis
compilained af. nov is corroboration. It goes
o the consistency of the conduct of the
complainant with her evidence given af the
trigl Tt goes to support and enfiance the
credibility af the complainant.

25



[36]

[=7]

|38

1t is for this Court to decide whether the evidence of recent complaint assists in reaching
a decision. The question of consistency or inconsistency in the complainant’s conduct
poes to her credibility and reliability as a witness. [t is a matter for this Court to decide
whether it accepis the complainant as reliable and eredible. The real question is whether
the complainant was consistent and credible in her conduct and in her explanation of it.
Here the complaint was reported immediately by DS to her mother. DS was also erying

which is Rurther consistent with DS" account.

The second important aspect of DS’ mother’s evidence is her aceount of the accused’s
response when confronted. 5he siated that the accused said he did not intend 1o do *it’",
[ infer *it" to mean the offending on DS, This is evidence that the accused admitted 1o
having done something wrong. The accused disputed the fact that he said the words,
He says that he instead said why would he do such a thing ina full house, The accused
savs that DS has manufactured the story because of their difficull refationship. He
claims that DS" mother has similarly lied abou the stalement because they too were
having problems. The accused’s evidence here has an gir of convenience, Neither DS
nor her mother accepted that DS and the accused had a difficult relationship. If there
was a difficult relationship this is inconsistent with the accused agreeing o DS coming
and staying at the house for two weeks in December, Also, such a fractious relationship
would have been observed or noted by others in the crowded Nadera house and vet the
accused called no witnesses to support his evidence on this matter. Inany event, Laccept
the evidence from DS and her mother that DS and the accused had a good relationship
up 1o the time the alleged offending oceurred. 1S and her mother appeared genuinely
surprised by these guestions in cross-examination.  As for the accused’s evidence that

he had had problems with D8” mother around that time, this was not put to DS’ mother,

There were, as the Defence pointed out, discrepancies between 115's evidence and her
maother's evidence. For example, ber mother siated that DS told her that the sccused
had removed her shirt-and touched her breasi, DS did not state that this happened in
court, There was also a discrepancy as to whether the bedroom door was open or closed
when the accused lefl 1o the washroom after the alleged offending. Also, D5 says that
shie did not hear the accused say anything after he returned from the washroom, contrary
to DS mother. However, even the accased accepts he spoke. albeit using different
words, [n my view, these discrepancies do not shake the core allegations by DS, |
would, in @ny event, expeet there w0 be some differences between their evidence

whether as a result of DS" inaccurate reporting or her mother™s inaccurate recallechon.



[3%]

[ 6]

[61]

Both had been asleep immediately before the events occurred. The events were

traumatic for both of them in differcnt ways.

The Defence also suggest that certain pants of DS mathers evidence undermines the
prosecution case, For example, her mother said that DS and the accused did not talk to
each other and spoke through DS° mother. The Defence sugpests that this shows that
DS and the accused were not on good terms. | do not read her evidence the same way.
DS amd the accused were not Familiar with cach other, DS mother was an obvious
person ip channel their communications. Indeed. DS mother made this remark in her
re-examination afler having expressly reiterated that the relationship was good. The
Defence further says that DS mother stated that she did not believe it when DS told
her what the accused had done. In my view, the Defence has misconstrued DS
maother’s statement. DS mother was simply expressing her shock at the news, and not
expressing her opinion about the truth of it. Indeed. 18" mother's angry reaction 1o the
news, punching the accused, demonstrates that she believed her daughter.

Acceused’s Evidence

The accused denies sexually assaulling and raping [38. He says the acts did not oceur.
He did not say sorry 10 DS or make any admission to DS mother. He says they both
made up these serious lies against him because of a difficult relationship he hod with
each: the difficult relationship always existing with DS and the difficulty with the

mother being more recent to the events on 27 December 2022,

The Defence rmsed o motive on the purt of the complainant, being that DS was upset
with the aceused Tor telling ber 1o do household chores and that DS was not happy about
her mother being in a relationship with the accused, | have direeted my mind 1o the
Jovanovie direction w remind mysell that an secused has noe burden to prove a motive
or prove a reason for a complainant to lie. The Court of Appeal in Rokocika s case

{supra} from 32 1o 34 siated:

In B v dovanovic (19971 42 NSWLR 520 Sperling J sel ouwl a drafi

direction that emphasived that!

Ir would be wrong to conclude thai X fs velling the ruth because there
iy mo apparent reasen, in your view, for X to lie. Sometimes it s

apparet. Sometimes §f v not Sometimes the reason is discovered
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Someiimes it ix not, You cannot be satisfied that X s relling the truth
merely because there is mo apparent reason for Xt hove made up these
allessations, There might be u reason for X fo be untrudhfid thar nobody
kneows abaut

[33] The same hay been sigied as jollows in NSW Criminal Trial Couris
Bench Book at 3-625:

{f the defence case directly asserts a motive to lie on the part
of o cenrral Crown withess, the summing-up should contain
clear divections on the onus of proaf, incinding a direction
that the accused bears no onus o prove a motive fo lie and
thar rejection of the motive asserted does non necessarily
fustify a0 conclusion that the evidence of the witmess is
trathfil: Doe v R [2008] NSWOCA 203 af [38]: Jovanovic
v R (1997} 42 NSWLR 520 at 521322 and 333. The fury
should alse be directed mot 1w conclude thar If the

complainam has no motive to liv then they are, by thai

recsan alone, telling the truth: Jovanovic v B ai 323

[34] NSW Criminal Trial Courts Bench Book alvo states thai:

A motive to fie or fo be untrathfnl i i i extablished, may
“suhstaniially affect e assessment of the credibility of the
witriess ™ w5 203, TG 2 al Evidence Act 1905, Where there
is evidence that a Crven witness hax a motive fo lie, the
Sury's task is io consider that evidence and to determine
whether they are nevertheless satisfied that the evidence
ghver i frne Sowth v B 20077 NSWOCA T ar [42]:
MATH v R (20008 NSWOCA 235 o [31]

[62] As [ have stated. 1 found the aceused’s evidence regarding the difTicult relationships
with DS and her mother to be convenient. It also inconsistent with the undispated facts.
Why agree to DS coming to stay at his house for two weeks if he had a problematic
relutionship with the teenager and matters with her mother were also poor. In & crowded
house the accused could not avoid DS and cenainly not at night when all foar were

sleeping in the same bedroom, It would not have gone unnoticed in the full house if
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[63]

[54]

[65]

[66]

his relationship(s) with DS and her mother were bad, One of the accused’s family
members would have noticed this. Arguments and harsh words would have been heard.
Yet, the accused called none of his family 1o provide evidence to corroborate his
evidence on this.

Similarly. 1 do not accept the accused’s evidence that a fourth Family were staying m
the house, being the accused’s brother Paul. along with Litiana, [sikia and their children,
This evidence wus plainly important to the accused. He challenged DS about this and
sought in lis own evidence to elevate the numbsrs in the house to support his assertion
that it is inconeeivable that he would commit an offence in light of the high likelihood
of being seen or caught by others. | found this assertion 1o be unconvincing and
soméwhat contrived. Contrived in that the accused sought to make out that the numbers
i the house were more than there actually were. 1 do not necept that Paul, Litiana,
Isikia and their children were residing in the house at the time DS stayed there in
December 2022, [ say this for these reasons. and in no particular order: DS denied this,
the accused’s account was inconsistent with the information he provided 1o the police
in his caution interview, DS mother was not asked about the matter, and the sccused
did not call his brother or Litisna or Isikia o corroborate his evidence on this. While
such evidence does not go to the fact of whether the accused committed the offences it
does go to the accused™s credibility.

In terms of the assertion that the aceused would not commait such an offence in an
overcrowded house, [ disagree. 11 the accused is prepared 1o commit the offence ina
simiall bedroom with DS mother and brother in very close proximity it would not deter
the accused that there are 13 other persons in the house. Further, the assertion ignores
the fact that the alleped offending occurred in the early hours of the mormng when
evervone, including D8 mother end her brother, were asleep.

In summary. [ do not accepl the accused’s evidence as being truthful or relizble. 1 do
not accept that his relationship with DS was bad. T do not accept that Paul and his family

woere staying al the house at the same time as DS,

Although I reject the necused s evidence as being untrue, | remind myself that the State
still carries the burden of proving that the offences were committed by the accused, |
am satisfied beyond a reasonable doubt that the State has done so. | am sure that D3

and her mother were both honest and truthful witnesses and that the accused rubbed
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6]

[64]

[70]

[71]

8" vagina with his hand aswell as penetrated the imside of DS” x‘agir:u with his finger

at the time in question.

Conclusion

Ay stated slthough 1 do not accept the accused’s evidence, that does not mean that the
accused is guilty, The prosecution is not relieved of its burden (o prove bevend a
reasonable doubt that offences were committed by the accused. Having listened to all
the evidence carefully | am sure that DS’ evidence correctly sets out what happened 1o
her that night. Her complaint to her mother is consistent with DS’ evidence. The
accused’s response to DS™ mother, that he did not intend to do it, indicates to me that
his offending was impulsive and not planned.

| accept the evidence of the complainant as truthful and reliable. She gave a clear
account of what the accused had done 1o her. The complainant was not discredited as
to the core version of her allegations. | have no doubt in my mind that she told the
trith. Her demeanour was consistent with her honesty. The fact that DS did not vell or
wake her mother when the offending was occurring does not mean that the offending

did not occur or that she was consenting to the acis of the accused,

| do not accept the accused’™s evidence, He asserts thut DS and her mother hive
concocted a storv with very serions conseguences because of his poor relationship with
both vet has not called any eccupants of the house, all of whom are his family members,

Lo corroborate any aspect of his evidence,

The Court is satisfied beyond a reasonable doubt that the accused on 27 December 2022
unlawtully and indecently assaulied [35 rubbing ber vagina with his hand. The act has
spme element of indecency in that any right-minded person would consider such
conduct sexual and indecent in nature. DS did not consent to the act of the sceused and

the gecused would have been aware that DS did not consent.

The Court is also satisficd beyvond a reasonable doubt that the accused on the same date
and only moments afier committing count 1 penetrated the vagina of DS with his finger

without her consent. Again, the accused knew that DS was nol consenting.



[72] Inview of the above, | find the accused guilty as charged of count one of sexual assaul
contrary 1o s 210(1Ha} of the Crimes Act, and guilty of count 2 of mmape contrary o 5

2071y and (2% b} of the Crimes Act. and he is. accordingly, convicted.

Solicitors:

To:  Office of Director of Public Prosecutions for the State
Office of Legal Aid Commission for the Accosed
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