IN THE HigH COURT OF FIJT

AT SUYA

CIVEL JURIEDICTION

BETWEEM:

ARND:

BEFORE:

COUNSEL:

Dote of Ruling:

Civil Action No, HBC 189 of 2019

TN THE MATTER of an Applicotion of
Cirder 113 High Court Rules

ANARETA VERIVIRI CAMA of 28A Cape Hill Read, Pukekone Scuth
Aucklond, New Zealand,

PLAINTIFF

LOLOHEA MANY NACOKE of Veilwre No. L{Part of}, Viisar!, Lamd, Figi.

DEFENDANT

ton, Mr Justice Vishwa Datt Sharma

M. Suvainakama J for the Plantiff
Mr. Migbalave P for the Defendant

7H December, 2023 @ 9.30am

DECISION

[Order 113 - Recover possession of Land]
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The Pluntiff fied further Amanded Origirating Summons of e Navember 2022 and
sought For the following orderd:

1) An order under Section 113 of the High Court Rules of Fijl thet the
DigintFE do recover possession of the land known as Veikura Mol (part
af) in the Tiking of Suva ir the Province of Rewa with onared of (4061
Mestares {(subject 1o survey) - TLTE Ne. 4/16 /40306 on the grouncs
that st 5 gntitied o pogsessen and that persons in proupahons arg n
cooupation without any proper legol documenfotion or legal consent of
the Plaintiff.

An Order that costs of this ApplicoTion be pad by the Nefendant by
nerself her servants and/or agents 1o the Plaintiff

Fad
o

3 Sueh further and/or other rglet{s) as the HManourable Court may deem
just and expedient.

The Plartiff rehed on the Affdavit Support To the Furthes Amended Origimating
Summeons deposed by Law Slerk, Ruct Waga

the Defendant filed g ATHdavitn Cppestonon 257 Juy 2019

flaintiffs Case

The Plpint£F 18 The reqisTared proprigtor sf the property situated af verkura Mo, L {part
of} TLTE Ne. 4/16/40306, on agreement for Lease and sgeks to recuver The possession
of the said property

The Defendant has been wn occupation gf the Plaintiff's property and na record of any
rental poid by the Defendant How the Defendant is n occupation of the property 15 not
clear 4o the Plaintiff.

Netice to quit was served and acknowledgad by the Defendant on 14 Octeber 2018 ond
+ilf to date, the Defandant continues T2 otcuRy the property without any fawful authority
and/or Consent of the Plamtiff,

The Amended origingting summans was secardingly sarved onto The Defendant which was
acknowledged by the Defendant

vﬁ

nefendant’s Contention

The Plgntiff is rot the registersd proprigter ~F the land ocouped by the mefendent ond
ks famly.

The Defendant had occupied the fand and living on for more than 20 years.

“
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The Plaintiff is aniy relying on an Agreement for Lease purportedly issued in July 2018

Determination

This action is brought under Order 113 Rule 1 of the High Court Rules 1988 which deals
with summary proceedings for possession of land and Rule 1 reads as follows.

“where o person claima pogsession of jand which he or she slieges 15 oczupred solely by
o persen or perdand {nut being o tenant or tenants haiding over ofter the termination
of *he terancy) whe entered ito or remained in sccupation witheut his or her licence
ar consent or that of any predecessor in itke of hig or her, the proceadings shell be
brought by sriginating summans in nccerdance with the provisens of this Order

The Question for this Court to determine s whether the Plaintiff is gntitled to
possession under this order? To make 5 determinotion, the Court has fo consider the
scape of the order. The Supreme Court Practice, 1993 Voi, Order 113 1-81 o page 1602
refers and the relevant portion reads o

"Tmis order does vot provide o vew remedy, but rather g new precedureg for the
recavery of possession of lond which 13 in wrongful scoupation by trespasses.

As 1o the application of this arder, it further states 4s

“The application of this order is narrewly confined 1o the particular
cireumstance described in rulg 1 ie. o the claim for possession of lond which
is occupied solely by o persen ar persons who grtered intop or reman in
sccupation without the Licenge or consent gf the parson in possession or of
any bredecessar of his, The exceptional machinery of this order is plainly
intended to remedy an exceptional mischief of a tatally different dimensions
from that which can be remedied by o claim for the recovery of land by
ordinary procedure by Writ followed by Judgment in default or under Order
14, The Order applies where the occupier has enterad wvte occupation without
Lcence or consart: and this order also opplies o the person who has entered
into possession of lond with a licence but has remained in accupation without o
ficence, excep? perhops where there has been the grant of a licence for a
substantial period and the licensee holds aver after the determination of the
licerse {Bristol Corp v Persons Unknown) (197411 WLR 365, 119741 1 ALL ER
53"

The Plaintiff's Contention is that the persons are in occupation of the Land without any
proper legal documentation or Legal Consent of the Plaintiff.

However, the Defendonts Centention i$ that -

* The Plaintiff is rot the registered proprietor of the land occupied by
the Defendant and his family,

* That she has occupied the land that she s Hiving in for more than 20
years,
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* The Plaintiff s oniy rehsng on on Agrzement for jease purportedly
issued m July 2018

Tt is for the Defendent T establish That he ertered into or remained in occupetion win
the Plantiff's consent or keende,

The Sefendant dees not explain how she came To occupy the said land for over the period
of 20 years.

The photocopy Agreement for lease daesn't show That the Defendant has any equtable
wterest

This Court has perused the affidavit in suppoet filed in support of erigingting summaons
and has taken info consderation That when the Initial soplicetion wes filed, Rue Waga in
her capacity o8 @ Low Clerk hod deposed the Affidavit in Support to the Originating
Summens on the authority of the Plaintiff. thes founding Affidovit filed in Suppor?t of the
application annexed with o duplicate capy of the photacopy Agreement for Lease
impressed with the word ‘Cancelled’ stamp ond not duly authenticated under the hand ond
seal of the Registrar [Section 18 of the Land Transfer Act refers) The Cartifiad True
Copy needs to be freshiy cbrained ot the time of filing/commencement of the cppheamion
that hes net been done,

However it i¢ noted thet the Instrument of Title establishing evidence gf proprietorship
[Agreement for Lease] does show that the Plamtiff Anareta Virvers Came is The Lesses
theram

Order 113 15 effechively applied with regard to gwicTion of squaiters or frespasses. A
Trespasser is a person whe has neither right nor permission 1o enter on premises.

The witial affidavit m support of the eriginating summons filed on 27 May 2019 states
that:

. The Defendant hag oocupving the Plaianff's property for g leng Time
and the Planhff holds no record of any rental paid

. The Exact term of occupancy is not clear to the Plainhiff nor now the
Mefendant is in passession of the property

» The Sefendont has not been paving any rental to the Plantff and must

now mmed ately give vacant possession o the Plainniff.

The application was amended twice Together with fhe affidavt m suppert The imhai
affidavit filed into court on 27 May 2019 was deposed by the Plaintiff Anareta Virivir
Cama and subsequent affidavits were deposed by Law Clerk Ruci Waga,

None of the affidavits upon perusal show or estebiishes that fact that the Defendant is
secupying the Plaintiff's lanc without licence and/or consert. nor does .t state that the
Sefendawt is @ Trespagser a3 per the requirements of erder 113 ruie 3{c) of the Land
Transfer Act. Further, the founding afficew? deposes that the Defendornt has besn
secupying the Plaintif Fs property for o long time ard 5 uneware of the exact term of
seeupancy nor does he know how the Defendant got in possession of the said property.
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It is alse interasting to note that the Agreement for lease was issued to the Plaintiff on
08 Movember 2018 whilst it is noted that the Plaintiff's offidavit suggest that the
Befendant Has been occunying the property for a leng time and exact term of eccupancy
is unknown to the Plaintitf and therefore it can be concluded that the Defendant has been
secupying the land in question way before the Plaintiff was issued with the Agreement of
Lease on 08 Novamber Z018.

The Defence Counsel olso raised the issue of the swearing of affidavits by The Law Clerks
Ryzi Waga

The initial affidevit was correctly deposed and filed by the Plhintiff. However, the
subsequent application sought for the amendment and the application twice. On both
accasions, the affidavits were deposed by Ruci Woga in her copocity as o Law Clerk. o
doubt she was suthorized 1o de <o by the Plainhiff, however in law there dare court case
precedents which gtates othermse,

Order 41 Rule B of the High Court Rule stotes -

5.-{1) Subject te Order 14, rules 2(2) and 42}, to Order 36, rule 2{1), to porograph {2}
of thes rule ard Yo any order made under Order 38, rule 3, an of fidevit may confan
only such focts a3 the deponent s whle of his own keowiedge fo prove

{23 An aFFidavit swarn for the purpese of being used in interiscutory proceedings may
contain statements of information or belief with the sources and grounds thereaf,

This Rule clearly permwits deponents of offidavit in Inferlocutory matters to swear
conteary statements of information or belief with the sources and grounds theresf,
MHowever there are sutherities siting where The low clerks cannot swear af fidavits,

Reference is made fo the Cose of Civil Appeal No. CBY ODI8 of 2019 Paut v Director of
Lards which states ot paragroph 16 o5 follows:

‘6. When Third Party (including Low Clerks/Legel Executives/Litigation
Clerks) depose Affidavit on behalf of a party fo the proceedings Then
he/shai-

{3 must be authorised in writing by that party to depese such
Affidavits:

{iey must depose ag fo why that porty and if a Company than why i1s
diractor or muthorized of ficer carnot depase the Affidowy,

(i} must not depose Affidavits on basis of information or belief but
depose facts the deponent has knowledge of these facts except
whera:

fa) Affidavit is in support of or in opposition Yo Apphication for
Summary Judgment

(b} Affidevit verifying fucts in respect To sction for speeific
performance pursuant 1o Order 86 of HCR enly if directed by
Court 1o do 3o

4%
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{¢) Affidavit verifying evidence of facts during trial when
directed by Court 10 do so pursuent fo Order 38 Rule 3 of
R,

() moy depose Affwuvits in suppers sf or in oppesition 1o
mteripeutery  apglicotion put must de so o6 the bons of
information received which they believe Yo be frue and must
disclose the source of such information or beliefs in addition
faots that s within their personal knowledge.

T the current case the Deponert, Ruc Wiga has depesed Furts akin to the substantive
proceedings and is to the contrary of the High Sourt Rules 1988,

She has included the Agreement for Lease af annexure ‘T which i§ not in complionce of
Section L8 of the Land Transfer Act which requires her 16 annex frash griging and/er
@ Certified True Copy duly endorsed by the Regstror of Titles n order 10 gonfirm the
Registered lessze and/or proprefer 5t the property m questien Instead. the Agreement
for Lease annexed 1s a photocapy of the Cerhfied True Copy with no date endorsed as
well

Further the amended affidawt in support of the Low Clerk filed on 24" February 2021
does rot menticn anything about the Defendant's occupanon &% the Plamtiff's property
without heence ar consent and whether the Defendant s o Trespasser

Order 113 Rule 3 of the High Court Rules, 1988 provides that the Blaintiff shell file in
supports of this originating Summons and affidavits stafing:

a. His interest in the lond,

3 The circumstances o which the jond has been pecuped without licence
or congent and in whizh nis claim te possessien arises;

¢ That he dees not know the name of any persen occupying the iand

who is not naomed in the summens [The ariginating summaons application
states Defendants and Persons ne ccoupation]

In Conclusions

Order 113 of the High Court Rules 1388 wes meant for special purpese end special
procedural methods are in siace To mitignte special arcumsiance and consequences of an
eviction order, in Terms of Yhe said proparty.

Special procedures in terms of Order 113 contams mandafory procedures=<es diszussed
hepeinabove that the Plamtifé hag not comphed in the current application, The Plairtiff
has adopted a wrong provision of the Law in seeking possession and had faled Ta astabiish
a right over the property.

Eor the aforesaid retional. I find that the Plantiff's application is foral and proceed to
dismiss the gpplication accordingly
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Costs

38 Although the application proceeded fo full hearing, it is ot The discretion of this Court
that the parties to the proceedings beor thesr own costs of the action aceardingly.

Orders
i Plaintift s amended originating summeons filed on 10™ November 2022 is dismissed.

i, The parties fo this proceedings fo bear thew own cos’s at the Discretion of thig
Court,

Dated at Suva this 7™ day of December 2023
“
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Co: Tugapivaly Legal, Suar
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