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INTRODUCTION

{11 The Plainmiff is o joint Tenont on Cerhficate of Title No. 20176 which lond is located in
Taveuni Estote, Sogule,

{83 The Defendant pursuent to o Deed of Covenont signed with cerfoin lat owners s obliged
to provide services benefits to certamn lot owners at Taveuni Estates, Soqulu, Taveuni.

3]  That following disputes with some ot cwners, the Defendant has ferminated the
provisions of services to thosg ot owners who row no lorger receive or pay for such
services Dengfits

[41  Wherefore, the Plannff now filed the current Wt of Summons coupled with @
Statement of Claim and seeks the following relief:

I A Declorgtion that the Plaintiff was entitled o termimate the Deads of
Covenant For her Vacant Lands

Z A Declaration that Defendont has not provided services benefits under the
Deeds of Covenant to the Plantiff's Vacant Lands

3 An Order that the Deeds of Covenant between the Plaintiff and the
Defendant are forthwith terminoted wn relanon to the Plainhiff's Vacont
Lands ie.

CT 19098 being Lot 128 on DP 4395
CT 20971 being Lot 2 on DP 4713
CT 21413 being Lot 84 on DP 4395
CT 21415 baing Lot 85 on DF 4398
CT 22155 being Lot Lon DP 4805
L7 28247 being Lot 127 on DP 43958
CT 28492 being Lot 22 on DP 4805
{7 28493 being Lot 8 on DF 4718

4 An Qrder that the Defendont poy costs on an indemnity basis.

5 Such other or further relief as the Horourable Court may deem just.

151 The Defendant filed tts Stotement of Defence and a Counterciaim and stated:

{1} That the Plaintiff iz bound by the conditions contamed in the Deed of
Covenant.
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(2} That the Defendant is entitled to charge for the Services in terms of the
Deed of Coverant and Contribution fowards the Costs of mertenance
eperatian and regulations of Taveum Estates.

(3}  That the Plaintiff cannet both approbate and reprobate,

{4} Thot the Plaintiff has chosen to take the benefits under the Deed of
Covenant,

{5y Thot the Defendant in the premises denies that the Plaintiff is entitied to
the reliefs cluims or any relief for the reasons alleged or ot all

"By way of the Counterclaim, the Defendent is seeking

i For o Declaration that the Defendant i entitied to charge the Plaintiff rates
over Certificate of Title MNumbers: 20176, 19098, 20971, 21413 21415
22155 28247 28492 and 28493 purguant to the Deed of Covenants:

Z. A Declaration thet the Planiff remoins licble To the Defendant for rates for
all that propertizs owned by the Plaintiff on Toveuni Estates;

3. Judgement in the sum of 511,753 .60 for the vear 2020;

4, Interest pursuont to Section 3 of the Law Reform [Miscellanesus Provisions)
{Death end Intersst) Act on the amoeunt Tound To be due 1o the Plaintiff of
such rate and for such period ad the court shall think fir;

3. {osts onan indemmty basig;

Brief Backgreund

This case is about the legal status and effact of deeds of covenant entered inte betwesn
the plaintiff and the defendant over vacant residential lots in Toveun! Estates in Soquly,
Taveuni. This litigahion is aimed of vacart lots on Toveuni Estates,

The parties to this case are (1) owner of 9 frechold lots on the Toveuni Estetes on the
Islond on Toveuni and (2) Toveun Management Services Limited (formerly known os
Taveuni Estates Limited), a company that manages Taveuni Estates. The defendant is a
service provider to the lands within Taveuni Estates including the plaintiff's lots. The
Defendont operutes and monoged the entive 4000 acre estate including some 240
kilometres of water pipes to over B0 locations ond some 20 kilometres of road verges,
public open spoces and mossive water reticulation system. The defendont had entered inte
deeds of covenant with mast of the lot owners on Toveuni Estates which includes the

3
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plaintiff for the provision of cerfun services. The defendant algo seils vacont lots it owns
1o interested buyers,

he defendant and its predecessors established the Taveurd Estates i Segulu, Teveun,
The plaintiff purchase § residenticl lots in Soquiu, 4 airectly from the defandant and 3
from thied parties between the period November 2016 and February 2019, The plaintiff
has her residence on ane lot ond 8 lots are vacant land.

As o condition of the sale, the plantiff wes required to sign 9 deeds of covanant with the
defendant pver the 9 residential lots The plartiff s obhgated to pay service charges 1o
she defendant for services prowided by the defendant 1o the lots of land purchased by
the plaintiff. Pursuant to the deeds of coverant the services the defendant has to provide
include {1) maintaining in an srderly conditian alt arens designated as public open spaces (23
installing o water supply system brought to a boundary of the property for the supply of
water sufficient for domestic purposes, (3) providing for the property o domestic rubbish
collection for the dispesal of household refuse and in some cases {4) the rmight to clear
undergrowth and cutting gross en the lot g3 long os the some remains unoogupied.

On 06 November 2019 the plannff wrote a letfer o the defendant giving noTice of
sermination of the deeds of covenant between the plamtiff and the defendant for the #
vacant fots effective from 31 December 2019 which the defendant did not eccept. The
plaintif{'s case 15 becouse she does not reguire sernice berefits for the 8 lets that are
vacant she should not pay the defendant service charges for those 8 lots.

The Plantiff is asking the court to terminate the deeds of covenant for the 8 vacant Wots

Evidence

The case proceeded to trial and the Plaintiff called 2 witnesses where the Defendant also
called 7 witnesses, @ total of 4 witnesses festified in the proceedings. The evidence 5
intact on the ceurt file anmd 113 entirefy has been taken nto considerchion fer
determination of the substantive matter af hand.

Determination of the lssues

e

The Plaintiff i3 a joint Tenant on Certifizare of vitle No. 20176 which lapd ig locoted in
Taveuni Estate Soqulu.

The Defendant pursuant to a Deed of Covenant signed with cectain lot owners s sbliged
to provide services berefits to cortain lot owners ot Toveuni Estate, Soquly, Toveunt,
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The Plaintiff has a resdence an CT 20176 at the Development and has pocaived and paid
for services benefits from the Defendant of the residence under o Deed of Covenont
dated B Decamber 2018,

he Plaintiff has also paid in advonce for such services benefits to be provided by the
Nefendant to the residence on C7T 20176 during the calendar yedd 2020

Prisr to The purchase of €1 20176 the Plaintiff purchosed eight separate pigces of vacant
laned at the Development ond subsegquently purchased onether fot from the Defendant in
exchange for o lot sold by the Defendant o the Plointiff in error. Thereby the Plaintiff
purchasad eight separafe pigces of vacant iand with the following Certificate of Tithe:

CT 19098 being Lot 128 on OF 4395
€T 20971 being Lot 2 on DP 4713
£T 21413 baing Lot 84 on DP 4395
£T 21415 being Lot 85 on DP 4395
£T 2215% being Lot 1on DF 4805
T 28247 being Lot 127 on DP 43985
£T 2B492 being Lot 22 on DP 48085
€T 26493 being Lot Bon DP 4718

The Plaintiff purchased faur pieces of the Vacant Land from the Defendont as Vendor
and the Plaintiff purchased four peces of the Vacant Land from third paries with whom
+he Defandent claimed Yo hove ¢ Deed oF Covenant for services benefirs for each of the
four pigces.

The Plaintiff was required by the nefendant to epter into @ teed of Covenant with the
mefendant for each of the pieces of Vacent Lend ot the time of purchase of gach pigee of
Yacont Land,

The Plaintitf sent a letter doted 67 Movember 2019 by email te the Defendant providing
notice of termingtion of the Deeds of Cavenant for the Yocant Land with effect as of and
from 317 Decermber 2019,

a+ all material times it was a requirement that tha payment required 1o be made under
sthe said Deeds of Covenan® 1S in consideration of The services berefits srovided by the
Defendant,

The Deezds of Covenant for the Yucant Lond are contracts for the provision by the
nefendant of services benefits to the Plaintiff in consideration for payment by the
plaintiff for the services benefiTs provided by the Defendant.

The Defendant and its related company owns 110 fots at the Development.
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Al employees of the Defendant are not charged service foes during their period of
employment as part of thew remuneration packeges. IT on employer 13 gifted a freehold
fot by the Deferdont, such emplovee does ror pay for service charges unt! the sod oTs
sold to o third porty

The Plaintiff has net paid the Service Charges for the Colendar year 2020 for the Vacant
Land being those lots with Certificate of Title MNo's: 15098, 20971 21413, 21415, 22155,
2BZ47, 28497 ond 28493,

The parties to the proceedings have identified the i1ssues in the Pre-Triat Conferance
Binutes and thus will be determined ad hergunder,

Iz the Defendant entitied to charge the Plaintiff Service Charges for 8 vacont lovs?

The Plointiff's contertion ail along hos been that the Dafendont is not entitled to charge
the Plantiff service charges for the B Vacont Lots because there is no development on
the land and the Plantiff does nat reguire any services from the Defendant for those 8
Yocant Lot The Plantiff is seeking srders for the fermination of the Deed of Covenant
for the 8 Vacost Lots os per poragraph 3 of the Agreed Facts within the Pre- Tradl
Conference Minutes

The Plaintiff IPW1] in her avidence admitted signing the Deed of Covenant [Exhibnt - P2

Therefore, the Defendant's power and entitiement to charge the Flantiff service chorges
amses out of the Dead af Covenont that the Plainhiff had Executed/Sgned with the
bafendant This Deed governs the provisions of certan services that the Defendant hes
agreed to provide to the owners of the Lots on Taveund Estete and the LoT owners have an
obligation and poy for thase services rendered fo them.

Altogether, the Plaintif§ kas signed § Deed of Covenant gver 9 propectiss as reflected
hereunder:

1 LT 28493 - 219 Movember 20156

2. OT 22185 « 21 November 2016

3. CT 21418 - 14 December 2016

4 T 21413 - 14" December 2016 N
B OV 28247 - 08" February 4017

& CT 28492 - 24" Tanuary 2017

7. (T 19098 - 13" October 2017

8. T 20176 - 05™ December 2018

G T 20971 - 1™ February 2019
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The Deed of Coverant Exesided over Certificate of Title Mo 20176 provides the
folowing background:

A.  The Buyer is acquiring the freeheld kind from STEPHEN KENNETH PAUL
MOBLE of Lot 105 on Deposited Plan Mo 4395 within the residenticl
community ot Sogulu, Taveuni, Fiji, more particulerly deseribed in the
Bchedule hereto subject To existing obligations which must confinue:

B. THEL is the current Service Provider to the lands within Taveuni Estotes,
including the Lot

<, TM3L enter intoe Deeds of Covenant with owners of lots for the provision of
certain Servieps, relevant to the o1 and Taveuni Estotes, for the benefit of
the swner of the let for the time being:

D, The Owner hez on obligetion to deliver g Deed of Covenent in the Some
substance and form to this Deed and signed by the Buyer To gnsure that the
Services continue to be provided by the Service Prowvider and are poid for by
the Buyer ond any subsequent swrer of the Lot and

B The Porties hereby mutually covenant with each other according to the
provisions which follow”.

The Plaintiff has cgreed 1o pay Service Charges to the Defandant for the provisions of
those services set out in the Deed of Covanant,

The Relevant parts in the Deed of Covenunt needs consideration are provided for of
clause 2{a}, 2(b}, 2{c) and 2 {d) respactively,

The Plaintiff submitted that Clouses 2(a}, {b). (&) and (d} are all services that the
Defendant must provide if any part of the service charges ore to be paid to the
befendant. The svidence in this cose is has established that the defendant does not
provide the services in clauses 2{u) end (d}. If the Defendant is not providing any part of
the services, Than the service charges cannot be poyable.

Clause 2fa)r [Exhibit PE]: Stotes thot:

The Defendent Covenants to maintain all areas designated as public spén space {net
defined in the Deed) There is no universal definition of open space. Open spaces provide
recreational areas for residents and help to erhance the beauty and environmental quality
of neighbourhood. Defence Exhibit 2 shows Evidence of gordens, shrubs, trees, beach
areus, green reserves accessible to the residents of the Taveuni Estute. Therefere, there
are public open spaces on the Taveuni Estate. However, it is admitted by Defence that the
Goif Course and Chb House are no longer serviced and maintsined by the Defendent.
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Clause 2(b} provides:

The Defendent Covenants to ngtall o water supply system brough? to the beundary/ Lot
of the preperty for the supply of woter sufficient for domestic purposes, witnesses
Manase Baba (W1} ond Mr Peter Knight's (DWZ) evidence wos ¢lear with regards to the
ingtallation of underground water mipes to the beundary of each Lot for the supply of
water To individuals,

Mr Peter Knight (DW2] in s gvidence stated:

The Defendont was to ingtall ¢ reticulgtion system on the estote for
delivering of water. A woter pipe was installed te the boundary of each ot byt
does net inciude specifically the supply of water. He s teld there is
underground water pipe installed to the boundary of each lot. Moimternance of
the reticulation system is carried out by staff of the defendant, so if g pipe
breaks the defendant will gat it repuired. Reticulation system way ingtalied by
the defendant including pipes and water tanks ”

Mo doubt water s connacted to the house the Pluntiff bves in which she admitted in her

guidence to fourt. However the Plainhiff does not require water for her 8 Vacant Lots,

The sssue to deal hare 1@ not whether the Plonniff does or dees not require water for the
8 vacant Lots. The issue i5 'whether pursuant to the signed Deed of Covenant between the
Plaintif{ and the Defendont, the Defendant has installed o woter system, brought to o
boundery of the property for the supply of the water.

Tneg answer to this is Yhis ig in the affirmative. It does not mean that becguse the
Plaintiff'z 8 Lots srands Vocant and therefore daes not nead the Water thon that the
Plaintiff ig entitled to seel the termination of the sigred Deed of Covenant aver the
Plaintif £5 & Vacant Lots.

In terms of clause 2(b) there :3 evidence before this court that the Defendant has
installed o water supply system brought vo o boundery of the Plantiff's Lots If the
Plaintiff hos chasen not to develop the 8 Vacant Lots for its residential purposes, thon it
is not the respongibility of the Defendent. It was o requirement under the signed Deed of
Covenant that the puyment required o be made to the Defendant i3 in conslderation of
the services benefits provided by the Defendant. Further whes the Plaintiff purchased
the B Vacant Lots, she signed o Sale and Purchase Agreemant and tha Deed of Covenant
with full disclosure of the required ennual service charges, whether the Lot s developed
or not,
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[47]

(48]

L find the Defendort has fuifilled his obligation under the Deed of Covenant by instaliing
a water supply system brought to ¢ boundary of the Plaintiff's 8 Vacant Lets for which
services, the Defendant is entitled to a peyment for services charges from the Plaintiff.

Clauge 2 {co):

The Deed of Covenont to provide & Domestic rubbish collection for the disposal of
hausehold refuse. There is no disputs thar the domestic collection rubbish twice o week
on Morndoys and Fridays. The Plaintiff has not developed the 8 VYacant Lots and thersfore
there 18 no household rubbish and does not require the rubbish collection services from
the Defandart. The issue here is not whether the Plaintiff requires rubbish collection
service for the 8 Vacant Lots? The ssue is very straght forwerd whether the Defendant
in terms of the Deed of Jovenent executed between the Plaintiff and the Defendent has
provided a damestic rubbish collection for the dispasal of the housshold refuge to the
Plastiff's 8 Vacant Lots? It is evident that the Defesdant provided the B Vacant Lots of
the Flaintiff with reutine domestic rubbish collection for the disposal of the househeld
refuse twice a week on Monday$ and Frideys, whether the household refuge froms the
Plantiff's B Vacont Lots were available or ot for collection. Therefore, the Defendant is
entitled 1o the Clause 2(d): Payment of service charges from the Plaintiff,

Clause 20d)

The Deferdoent under the Dead of Covenunt has the Right to claor undergrowth and cut
grass on the Lots 85 long a8 the same shall remain ynoccupied but shall not be entitled to
cut down ony live trees therson The Defendant is not obliged to cleer undergrowth and
cut grass under this clause Z{d} but the defandant hag the right fo do o ot hiz swn will
wherever the defendent thinks it is required vo do so at hiz own judgment,

Pursuant Yo the Deed of Covenant, the Plaintiff has covennnied te poy o proposticnote
cost of maintaining the open spoces inciuding Estates gardens, greens, beagh oreos, road
verges, V drains, water supply, pipe reticulation system, underground water pipes,
domestic rubbish coflection and clearing undergrowth and cutting gross. The Plaintiff has
an obligation fo contribufe fowards the lets of the provisions of these services
Therefore, the Plaintiff cannot dispute liability to contribute on the basis that she does
no} require the service because 8 of her Vocent Lots have net been developed. The
Plaintiff cannot overcome the covenant to pay the services charges on this basis.

The defendant owns the water pipe reticulation system and underground water pipes
which are used for the common benefit of the Lot vwners of the Estote and provide
service for the benefit of the Lot Qwners.

No doubt thare is evidence before this Court that the Defendont supplies water to all
househoids on the Estate for consumption,
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53]

564

There is g scheme of contribubion whereby thoese Lot swners who have signed the Deed of
covenant are required to poy annual service charges to the defendant for these services.

Likewse, the Plaintff as Lot cwner whether Vacant or develtoped lots is bound to
contribute o share of that total costs as prowded in that Executed Deed of Covanant
which is assessed by the defendant secordingly,

The service on the Estate are supplied for the benefit of the Lot swners and the Estate
as o wholg on which many different Lot owners own land from which they il stand %o
derive some benefit via the Estate,

T find That the Ploinhiff beirg Lot owners within the Estate derives the benefit from the
services supplied by the Defendant and therefere the Defendant iy entitled Yo charge the
Plantff service charges for the 8 Vacant Lets.

Understonding the Legal Matyre of the Deed of Covernant

The Plaintiff in her awdence told Court thaot the Deed of Covenant [Exhibit - P2} was
never explamed to her by soliciter Mr Peter Knight who acted for har oz well as the
Defendant. However. this was rever plzaded in the Plainhffs Sratement af Claim that
either she was never expluined the Contents of the Deed and/or understosd the noture
and effect of the Deed of fovenarn? that the Plaintiff executed (1)} The Plamtiff's
evidence is that she relied on her boss PW2 Tan Menzigs in terms of the Legal work. She
had hereinbefare signed 9 standard Deeds of Covenant between the period of Navember
2016 to February 2019 on @ different Lots. Therefore, hoving signed 9 separate Deed of
Coveront, it will be fair to conclude that the Plointiff understood and was aware of the
Contents of the Deeds and agreed upon and then only she signed the Deed.

The Plaintiff olse signed the Sale ond Purchase Agreement for the purchase of 9
propertizs on the Estate whicn alse included o Deed of Covenont of clause 28 and read:

"The purchaser and the Vender wiif on the sale of Completion sign a deed of
coverant hetween the Purchuse end the Vendor relating to the provision of
services by the Vendar and the payment by the Purchaser of annual service
charges assegsed on the property.”

These Legal document, Scle and Purchase Agreement and the Deed of Covenont were
signed by the Plaintiff and witnessed by PW2 Tan Merzies whe financed the Plammiff for
the purchase of the § properties. Not only that Pud - Ten Menzies peid the Defendont afl
services charge for the properties until 2019 for the Plainhiff,

Tr the case of Wilton v Farnworth (1948) 76 CLR 644 which stated:
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{60}

fsl]

(62§

{63}

fo4]

“Where a mun signs o document kaowing thet 1t I8 ¢ Jegal decumemts relgting to on
imterest which he has in property, he i i general bound by the act of signature. He
may net trouble to inform himself of the contents of the document, Dut that fact does
aot deprive the party with whom he deals of the rights which the documents gives to
him. In the absznce of froud or seme other of the special circumstances of the
charucter mentioned, a mon connot gscope the conseguences of signing a desument au
suying, and proving, thot he did not understand it. Unlass he was prepared te toks the
chance of being bound by the terms of the document, whatever they might be, it was
far him to protect himself by abstainfng from signing the documents umtd he
understood it and was sotisfled with it Any weakening of these principles would make
chaos of ever-doy business tronsections.”

The Plaintiff did not take any ssued with the Deed of Covenont until 2019 when PWZ Ton
Menzies wrote to the deferdant on behalf of the Plaintiff requasting for the termination
of the 8 Deeds of Covenants over the B Vacart Lotg [Exhibit - P3 refers]

Further, the Plointiff never complained of the position thot ghe was induce to signed the
Deed of Covenant at any time.

A plee pon est factum g not lightly allowed when o person of full age ond copacity has
signed a written document emboedying contrectual terms: Fiji Development Bank v Ragonn
{1984} 30 FLR 151, The general rule is that a party of full age ond understanding is bound
by hissher signgture to o documant whether he/she reads or understands it or not Mary
Maraia Peterson Hewitt and Another v Habib Bank Lid Civil Appeal ho. ABY 7 of 2004

A person who looks through an agreement ond signs it aithough he says he does not
undergtand it, cannot avoid Hability on « plea on non est foeotem becouse it does not carry
out a prior verbal agreement: Blay v Peflard and Morris (13307 1 KB 628, C.A.

The Plaintiff iz deemed to be fomiliar with the obligutions and Habilities under the Deed
of Covenant.

The Plaintiff just connot say thot the Deed of Covenant she signed for the Cernficate of
Title No. 20176 is valid whereas for the B Vacant Lots That she signed ore invalid, in thaf

she did not understend the Content's of the Deed

It 13 anly ¢ afterthought and nothing less,

Confliet of Interest, ' b
Mr Peter Knight was o solicitor for the Plantiff and Defendant in relation Yo the

preparation and execution of the Deeds of Covenant, The Plaintiff told Court that it was
nat prudent for Mr Knight to Act for the Plantiff,

11
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The gvidence befere Court establishes the foct that PWZ - Tan Menzies engaged Mr
Knight to represent the Pluntiff m Yhe purchase of 2 properties, Ton Menzies paid ofl the
Legal Fees Ion Merzias witnessed the Planh#g sigroture on all 9 Deeds of Covenant,

The Plaintiff was not disedvantaged in ooe way or the ather ot the time of the Execution
of the Deed of Covenant becouse:

&

There is no compioint of under pressure or influence used.
B

* the Deed was voluntarily signed.

» Ton Menzmes (PW2) was the witress to the Plaintiff's signature on the
Deed

» M Kright did not give any adhace to the Plantiff ner to the defendant

since it was o standard Deed.

g The Plantiff totally relied on PW2 ~ Tan Menzies n Yerms of all Lega]
work to be dong by Mr Peter Knight,

. Mr Knight did inform Tan Manzies of potentie] Conflict of Interest

# The Plamniff in her evidence did net claim thot she was not properly
advised,

= The Plaintiff chose not to obtan legal advise on the Deed of Covenant,

The Plaintiff all the time trusted PW2 - Tan Menzies who engaged Mr Peter Knight and
paid ali Legal fees for the purchase of § properties on the Estate

Contra Proferentem Rule

The Plaintiff contends that contra proferentem rule should apply herein since there is no
definition of the word "open space™ and "just cause” and the Deed 15 unfair in that it s
one sided as it does not have a termination clause, thus meking the Deed ambiguous

The Defendonts Contentions is otherwse that there is no ambiguity in the Deed of
Covenant and therefore, Contra proferentem rule does not apply in this case

This Court accordingly holds the argument of the Defendanr,

The Deed of Covenant here iz in a Standord Form prepared by Mr Peter Knight. The
meaning of the terms of the deed is to be determined by whot o reasenable Lot owner
would have understood for those terms te meon.

Accarding to Mr Peter Knight the deed of Coverant is in its starndard format and used
since 2012, The construction and meaning of the Deed of Covenant is of Criticol
mpartance. We have to examine the exact nature of the obligotion the parties have to
fulfil towards each other Yo give effect to the Deed of Covenant we hove to have regords
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{78)

{76}

77}

to i3 context in which the words appear ond the purpese and object of the Deed and
must be read in its entirety end net on o piece men! basis,

The defendant monages Taveuni Estates. The defendant has undertaken to provide
certain services Yo the lot owners on the estate, These services are set out in the dead of
covenant. The surrounding circumstances indicate that the purpose of the deed between
the parties wos to govern the provision of those services rendersd to the lot owners and
the cherges associated with it which the lot owners hove to pay, At the time the parties
entered into the deed, it wos anticipated that he plaintiff would pay service charges for
the 8 vacant lots, All these 8 iots are cesidential ots, The intent of the plaintiff and any
purchaser for that matter when acquiring the lot is to build a house. It is not the
respansibility of the defendant if the property owner chooses not o develop the lot for
5 infended purpose when the property is purchased. When o property is purchesed the
property owngr signs o sole and purchase agreement and the deed of covenant with full
distlosure of the required annunl service charges, whether the lot is deveioped or not, TF
sfter the purchase the plaintiff chase not te build a house on the lot, that is her own
chaice, she 3 sHill liable to pay service charge to the defendant.

Under Cluuse 3 {c} if the charges are outstanding and have not been paid for o period in
excess of 12 months without just cause then the defendont has certain rights which it
May exsrcise,

This Clause 3 {c} dous not deal with the situation where the Plaintiff denies hability, i
doesn't give the Plaintiff the right Yo deny hability. It refers that the Plaintiff is owing
service charges but hes failed to pay. The Deed must be construed in accordonce with the
natural and ordinary meaning of the werds and phroses used in the Deed.

I find that the Deed of covenant herein executed between the Plointiff and the
Defendant is @ pretty clear one, However, only the terms ‘open space’ and just cause’ is
nat defined, In any event there is ne ambiguity. Therefore, the use of the contra
proferentem rule does not orise.

Can the Plaintiff elect to terminate the Dezd of Covenant over the 8 Vacant Lots?

There was a purpose as fo why the parties entered into this Deed of Covenant. The Deed
of Coveront was created for the provisions of service by the Defendant and for the
service charge purpese. The Purpase of the Deed is for the performance of a covenant
for o beneficial purpose having regards to the other land on the Taveun Estate, as well as
the Plaintiff's land, It was not created specifically or solely for the Plaintiff's Lots The
service tharge is created for the legitimate purpose of contributing to the cost of the
performance of the Covenants in the Deed for the banefit Lots and the Estate.
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It i3 evident that the Plainhiff bought 8 Vacant Lots and entered into a Deed of Covenant
with the Plaintiff promising to the defendant thet she will pay service charge for these 8§
Vacant Loty ’

The Plaintiff 15 now resiling on her promise on the bosis that she does rot need services
fram the Defendunt for those 8 Lots because thay are Vocant Mence, no services are
required.

The Plaintiff executed the Deed of Covenont since she meant to do whet was ogread
between Ythe parties e To poy service charges for the 8 Vacant Lots Now the Plaintiff
says, that she does not require any services from the Defendant since the 8 Lots are still
Vacant and not developed by her

It was o condition of Sale and Purchase Agreement that the Plaintiff has to sign the Deed
of Covenant, which she dwi Otherwise the Plaintff could not have bought the 8 Vacant
Lots untd she complied with the requirement of the Deed and the Sale would not have
eventuated.

The Plaintiff chose to sign the Deed of Covenonts and purchesed the 8 Vacant Lots,
Therefore, the Deed of Covenants are binding upon the Plairt f¥ The sigming of the Deed
of Covenant was o condition of sale,

Thereforz, having said abave. the Plointiff cannot elect to terminate the Deed of
Covenant. May be that it was an afterthought after PW2 Ton Menzies stoepped paying the
service charges and ther wrote to the Defendant to terminate the Deed of Covenant

Counter Claim

The Defendant informed the Court of the clese of the deferdant's cose thar the
Deferdant will rot pursue the Counterclaim, bacause the Defendants Counterciaim g for
payment of service charges by the Plamtiff for the 8 Vacont Lats,

The issue in the Plaintiffs Statement of Claim and the Defendant's Courrerciaim ore
nextricably intertwined The common issue evelve around the B Deed of Coverants over
tha 8 Vacant Lots

Whether this court should or should not ferminete the Deed of Covenants ever the
Plaintiff's 8 Vacant Lots and/or whether the Plaintiff should or should not pay the
Defendant the service charges as per the Deeds of Covenants?

This Court need not duplicete the Plaintif1's Substantive proceedings with the Defendants
Counterclaim since the ssue evalves around the 8 Deed of Covenants over the 8 Vocant
Lots.

4



Sistlia Merskula v Toveuni Munagement Services Pte Lid.: | HBe 21 of 2020

(e8]

{89}

1501

91

52

{93}

(94}

195)

{95]

{(57]

{98}

[99]

LY is only fair ot this stage of the proceedings that I procesd to discomtinue the
Defendants Counterclaim on light of the Defendant not intending to pursug the
Counterclaim.

In Conclugion
Bearing in mind the totality of the zvidence and the Exhibits tendered into evidance,
The Deed of Coverants ware created and entered inte by the Plaintiff and the Defendant,

The purpose of the Deed is for the performance of o Covenart for g beneficial purpose
having regard to the other fand on Taveuni Estate os well as the Plaintiff's Land,

It has ot been created specifically for, or solely for the benefit of the Plaintiff's Lots,
The service charge is created for the legitimate purpose of contributing to the cost of
the performance of the Coverants in the Deed for the benefit of the Plaintiff's lots and
the Estate.

The Plaintiff purchased B Vacant Lots and emtered into o Deed of Covenant with the
Flamtiff promising to the Defendant to pay the service charge four the § Vacant Lots.

The Plaintiff says that she does not require any services from the Defendant on the basis
of the 8 Vacont Lots.

It wes a condition of Sale and Purchase Agreement that the Plaintif signed the Deed of
Covenant,

It would be inequitable for the Plaintiff to enjoy the benefit of being able fo purchase
the & Vacant Lots and therenfter discarding the Deed of Coverants and her obligations
thereunder.

There has been no foilure on the part of the Defendant. The Plantitf cannot approbate
and reprobate, The signing of the Deed of Covenant was a condition of sale.

Therefore, the Plaintiff connot elect to termingte the Deeds of Covernntawhich she
executed The Deed of Covenants are binding on the Plaintiff,

Accordingly, for the reasons as steted hereinabove, T have no alternative byt proceed to
dismiss the Plainttff's Statement of Claim filed on 117 May 2020 sccordingly.
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Losts
{100} The matter proceeded o full trigl with documentation and written submissions filed ints
Court and the length of the trial The Plaintiff fo pey the Deferdant a sum of $3.500 os
summartly assessed casts withn o timefrome of 21 doys,
Orders
i, The Plaintiff's Statement of Claim filed on 117 May 2020 is dismissed.
. The Plourtiff to pay The Defendont o sum of $3 500 a5 summaridy assessed costs

i, The Defendunts Counterclaim is discontinued and dismissed accordingly.

5 bmed at Suva this 7™ day of December L2023,
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ssi . g;, J’f///'_"‘\\

VISHWA DATT SHARMA
JUBEE

ee: R Parel Lawyers, Suva
Nuidy Lowyes, Suvo
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