IN THE HIGH COURT OF FLJL AT SUVA
CIVEHL JURISDICTION

Civil Action No, 222 of 20621

BETWEEN SHARANHT KAUR SINDHU also known as SHARAN
SINDHYU also known as SHARAN LATEEF also known as
SHARANHT KAUR LATEEF of 19 Sheoak Street. Middle Park
QLD 4074, Australia, Accountant as Admiinistrmirix and Trustee
of the Estate of Rexing Shiveen Lateel

PLAINTIFF/RESPONDENT

AN . SHAZRAN ABDUL LATEEF also koown as CAESAR
LATEEF of Lot 3 Albert Lee Place. Suva, Former Lawyer

DEFENDANT/APPULICANT
Counsel: Plaintiff:  Mr. R.Singh
Defendant: M G, O Diriscol

Date of Hearing: 11
Pate of Judgmenyy 0

JUDGMENT

INTRODUCTION
(. Detendan: fled this summons on 272.6,2023, after an earhier trrevular summons

was strack oft, The sumumons in its heading states “leave to appeal out of time.
leave to appeal and interim stay”. Defendant seeks leave of the court 1o appeal
from an interim order of Master refusing w set aside judgment entered by
default of statement of defence afer acknowledgrent of service by Defendant
on L1202

[

Statement of clatm is pursuant 1o a Settlement Oeed (the Deed) entered between
Plainiifl and Defendant w repay 8 debt incurred while administering it 1o the
estate of Revina Shireen Lateef (the Ustatey by 30.6.2020. This debt was
demanded but not paid and claim seeks orders from the court in terms of the

Deed, for theee payments,
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Atter acknowledgement of service Defendant did not file statement of defence
and defantt judgment entered uccordingly.

Befendant had fiked an application for ser aside the default judgrent on
72

36.01.2072 and this was refused on 2282002,

The proposed statement of defence was anmexed to initial application of the
Defendant to Master and there are no merits and in defence and doomed fatl.
Master was correet in refusal 1o set aside default judgment entered.

There are ne grounds o extend the time for leave to appeal and or 1o grant leave
to appeal against Master™s order.
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Op 27 60023, Detendunt, filed & summons secking:

Teepve fo appeal oul of e gied leave to uppeal against the
Ex Tempore Judgment of the Muaster propoynced on 22
st 202 and purportedly with wiilen reasois cderied 23
August 2022 and thereafler fited on 13 September 2020 and
seufed on 14 September 2027 refusing fo sel uxide the
Defandi Judgment gnd B an interinn sty on furiher
procecdings reluted 1o the said Dfaulf Jwlgment be
granted on such terms as s Honourable Cowt ity direct
togerther with costy.”

Plainti iy the exeowrix of the Estate,

Mefendant was the former exeeutor and trustee of the Estate. He was removed
hy order of the court on 11.9.2019 and Plainuf? obtained Probate for the Estate
on 1592021

A the time of removal of Defendant as the trustse of the Estate. a Deed of
Seitlement (The Deed) dared 11 .9, 2019 Defendant agreed and signed the it
which Uner ahia stated:

8, Diefendant had incarred a "Debt which comprised ) the schedule w the
eod as:
i LIS%44N 33335,
il AUSIO79 44 and

§oud
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i, FI51.026,789.60

Any further sum it Recital,

The Deed further stated:

“The Defendant acknowledges that he has withdrawn the Debt and he will
now repay the Debt (o the said Estate in proportion o the currencies in
which they were held on the Estate *s behalf at the time 16 the withdrawal
by him as provided in the schedule hereto)”

“The Defendant shail repsy (o the said Estate no Jater than 30.6.2020,....

Defendant had imderiaken w pay the “Debt” as stated In three denominations
for specific ammounts by 30,6.2020 and fuilure to do so had pesetoed this golion

seeking a hiquidated amount as agreed *Debt’,

i the proposed statement of defense filed Defendant admits the Deed and his
sigrzture was witnessed by 3 sendor solicitor S Parshotam.

Following facts of this court proceedings are imporiant

{8

{g)

(h)

on |11, 2021 the Respondent filed the Writ of Summons and Stalement
of Claim or liquidated surm in erms of the Deed,

Drefendant wag served on 22,71 2021 and acknowledgment of service
was filed on 15122021, No statement of defende filed.

The Default Judgment was scated on 3 1, 2022
26.1.2022 Defendant filed an application o st aside default judgment,

Op 1.2, 2022 Defendany served the solicitors, with a nolice motion and
his affidavit to set aside the Default Judgemeat

On 4.3, 2022, Plaimifl Sled an affidavit in answer (o the setting-aside
Applicaticn,

22820022, abter hearing both parties, the Master dismissed the "Netee
of Motion o set Agide Detauht Judgmant” and summarily assessed costs

it the sum of $1.000 o be paid by Defendant.

i 14,9, 2022, the Order of the Masier was sealed.
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(i} Sumumons Tor feave o appeal out of ume and stay iled 27.6.2023 alter

a previous summons fled on 9.6.2013 was struck off for irregularity.

ANALYSIS

I3
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i6,

17

I8,

Both parties filed written submissions alter heanng and refevant submissions

are dealt o analvsis.

Order of Master refusing 1o set aside default judgment aceording to writien
submissions filed by Defendant is a final order bence no leave is requived.

| do not wish o deal this issue at length, 1Uis an interlocutory decision and that
required leave of the cowt. In Goutdar v Minister for Health 120081 FICA 40

Court of Appeal stated.

“37. This is the position. Where proceedings  are
commenced i the High Court in the Cowt's origmad
jurisdiction and the matter proceeds o hearing and judgment
and the judge proceeds to make tinal orders or declarations.
the judgment and orders are not iterloentory.

38 Every other gpplication to the Figh Court shouid be
constdered interlocutory and a litigant dissatistied with the
ruling or order or declaration of the Court needs feave o
appeal to that ruling vrder or declaration. The following are
examples of interfocutery applications:

an application 1o stay proveedings:

an application to strike out a pleading:

an application for an extension of time in which o
comimenes proceedings:

an applivation for Jeave t appeab:

the refusal of an application tw set aside a defauit
udgments

. an application for leave wo apply los judicial review.”
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So the refusal of set aside default judgment of Master was an interfocutory
decision and the comention of Defendant refused.

Creder 59, Rude 1 of the HOR states:
“Application for leave to appeal (O 59, R 11}
11, Ay application for leave to appesd an intertocutory order
or judgment shalt be made by summons with a supporting

affidavit, Bled and served within 14 days of delivery af'the
ovder or judament.”
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Tefendant had falled o seck leave of this court within 14 day time period.
Henee this application seeking leave to appeal oul of time. which is & other
word extension of time for leave to appeal and leave to appeal, taken together,

Defendant had not sought extension of time specifically in the summons, but |
do not consider that as fatal error {o dismiss this application without
considering merits. This is considering inordinate delay and mconveniehce to
parties If merits are not determined.

Order Y rule 4 of the Figh Court Rules of 1988 states as follow!

dfl) The Courf may. on such terms as it (hinks just, by order extend
or abridge the period within widch a person is required or
authorized by these rales, or by ary judgment, order or direction, 1o
do any act i any proceeding . (emphusis adided)

Accordingly. time period for leave to appeal can be extended exercising the
discretion of the cowrt, -
tn Totis Inc Spor (Fiil) Limited v Josm Leonard Clark & Anor FCA No. 35 of
1996 the court held at pages 15-16:

"t hus long heen setiled lnw and practice that injerioeutory
orders and decisions witl seldom be amenable to appedl,
Courts have repeatedly emphusized that appeals agains!
tnterlucutory orders and devisions will anly rarely succeed.
The Fiji Cowrt aof Appedl has consistently observed the
abvve principles by prineiples by granting leeve only in the
most exceptional circmstancey.”

in Sundar v Prasad {19971 FICA 39, the Court of Appeal highlighted the
principles governing an application for leave te appeal out of ime. The Court
of Appeal held at page O:

“The fuctors that are normedly taken into account when
dealing with un application for feave to appeal our of time
ey -

fes the length of ihe delay,

thi the reason for the delay:

o) the degree o prefudice ro the Respomdent if the
applivaiion is gramted. wd

idfi e prospect of the intended appeal suceeeding if the
application is granted ™

Lt
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The Application was filed more than 10 months after the Master's Decision was
made. This is not determinative though the delay i inordinate. Court is mindiu
that there should be end w litgation and finality of decision is an important
Sactor to be considercd,
Acearding to Plainiiff. the delay was becauses
{4 he was not provided any writien ruling “with reasons s 10 why

the setfing aside application was vefused by ihe learned Master ™,

The explanation given by Delendant for the 10 smuonth fong delay is not
acceptable, Even if 1 am wrong on tha this is not determinative of this

application henoe other fictors considered.

The paramount consideration in granting leave 1o appeal out of tme is the
prospeet of success of the proposed apgpeat.

Defendant’s main grounds of are appeal are that:

(i tre Detautt Judgment was irregulac and
iy the Applicant has a “velid case 0 Jdefend the Ulaim on menis,

Roth grounds are not meriterious for the reasans given,

Aveording w submissions of the Defendant alleged irregularity was that the
claimy of Plaintfl was not liquidated hence no judgment on default coubd be
entared.

Staterent of claim was based on the Deed and sums specifically stated i the
Deed, which was attested by solicilors. Plaingff admis entering in o the Deed
as settiement of an action against him regarding Iis function as executor arxl
trustee and use of funds belong to the Fstate, Defendant had agreed 1o rewre e
caid amounts stted in the Deed. which was the basis of statement of claim and

judgment entered by defaudt.

Supreme Court Practice (UK) 1988, p 114 13171 state
Liguidated demand.

Judgment in default may be signed hercunder i the claim indorsed be tor
stated sum of money alleged to be due from defendant o plaintith, the
cluim not being in the nature of damages’(emphasis addedy

Further at p 30, 6/2/7

‘Liquidated damages and penalty- Where a sum of money is

stipulated as being pavable by way of damage in the event ol a breach
&)
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41,

of contract, and that sum reprosents a genuing pre-estimate of the
damage which would probuably have arisen from such breach, i1 1s treated
as liquidated damages’ and become for the puipose of this Rule a
liquidated demand’

Accordingly statement of claim was based on the Deed where in the Schedule
specified the three amounts Defendant consented o pay before 3062020, but
vet to be fulfilled.

Tn Supreme Court Practice (UK) (1988) p332 922 stae

‘Failure to serve a defence

1 the defendant makes default in serving delence. all the allegations in
the statement of claim are admitted (Crih v Frepberger (193191 W.N,
22, C.AL (Emphasis added)

Defendant had admittedly faiked to file the stamen of defence. © the statement
of claim based on the Deed. Said three specific debrs are liquidated hence the
claint was for only a Hiquidated sum, This was the basis of Default Jadgment for
ihe three specific Debts.

In Supreme Court Practice (LK) (1988) p 332 4927V

“Fifectof rule — ..o

. the plainiff may enter final judyment against the defepdant who is in
default of serving his defence foe the amount claimed and costs without
application to or leave of the Cowrt and he can enter interiocuiory
jusdgment for interest 1 be assessed.”

Plaintiff cubmitied that it was never disputed that the judgment was trregular
hefore Master. Master had held that judgment was reguiar, There was no
evidence of that issue being raised before Master,

i submissions of the Defendant state the “debt was somewhat unliquidated’,
This is the irregularity that is stated in the written submissions. I refect this
contention due to Jefinition of liguidated claim and position of the said claim in
the absence of statement of defence which was discussed above, The debt stated
i1 the staterent of claim based on the Deed, is liquidated henee final judgment
can be entered For sald sum and for cost.

Defendant also had raised issues as o the date of the default judgment which is
not material feregisharity o set agide i

Supreme Court Rules (1999 p 361 1972/3 stated

i
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‘Bt an error in entering judyment arising from an accidental ship or
omission may be corrected (Jrmitage v Parsons [1908] 2 K.B. 410,
CAL

Nueh an error ean be corrected by the same court that avade the aror or slip by
making appropriate application and setting aside of default judgment for such
an ervor is not required and wasie of time of the court and parties due W obvious
peasons which 1 have dealt in drive Prodsdhi Sobho of Fift v Trusiees of Bulo
Fifi Toprism Exchange | 20181 FIHC 393

in Bank of Credit wund Commerce nterpationaliQverseass Lid v Hubih Bonk
Lid [1998] 4 AT ER 733 held.

. Fven though there were irregularivies tn the writ or the judgment ot
hoth, the substantive content of the judgment is right. the courtiwill not
set the judgment aside. The only effoet i i did would be to put e
parties to further expense and delay o reach  reguiar judgment Tor the
Sgng amount

Further, i 18 the same in poneiple H e court 13 satshied from the
affidavits and exhibits that although the amount in the detault judgment
was wrong, it (the courty knows what the correct amount was. The cout
will not set the incorrect judgment aside and made the plaintitt start
apain. 1wl vary the Judgment w the correct amount.”

11 the cireumstances Defendam had not shown any iregularity o st aside the

Judgment to justify Plaintiff o start from beginning. Wthe Defendant is allowed

w0 file the proposed statement of defence itwill only result in Plainttf obtaiming
the judgment for the smoums Defendant had agreed w pay in terms of the Deed
by way of summary judgment or any other similar order, This oaly adds to delay
ter frustrate Plaindl

Sinee the leave W appeal putside the time period s stuek oft, the application
for stay eannot be considered m isolation, henee struck off.

As the Defendant had not shown meritorious grounds of appeal In the proposed
erounds of appeal annexed 1o the affidavit in support of this application. 1 do
not wish o deal with eack ground of appeal in detai] but deall brielly bellows

Ground | - there was no right of appeal against inferlocutory decision.

Cround 1~ This s not 2 ground of appeal 1o set aside default judgment,

Ciround (11, - Master had considered correct provision of law i copy record
provided in the ex-tempore raling,

Ground 1V - Master had exercised discretion correctly.

Crround Y - there is no equitable claim in the proposed defence,

8



Ground V1 - the defence of disadvantage position was not 4 reason (0 set aside
judgment on defauit due o nature and cireumsianees of the Deed and need to
reimburse admitted funds taken from the Estate.

Ground VII- Plaintiff has the status o institite this action.

Cround VIl Not relevant Agreed sums in the Deed. are liquidated sums,
Groumd 1X- Defendant in paragraph 3 of the affidavit it support of the
application for set aside default judgment stated that he had contacted My Naidu
the solicitor fur the Plaintifl for a meeting and upon refusal in paragraph 4 he
stated that he had requested more time, This shows Defendant was aware af
time period which Is contrary to preseni position.

Ground X- not an appeal ground.

47, There i a prejudice {o the Estate i funds are not reimbursed by Diéfendant.

CONCLUSHON

48, The claim of Plaintiff is based on the Deed. [t was a senlement Plaintft and
Dofendars entared when Defondant was removed as trustee ol the Dstate.
Pefendant had agreed 1o pay the amounts stated in the Deed before 30.6.2020
and more than three yews had lapsed from that, Due process of law cannot be
abused to frustrate a liguidated claim for the said amounts that s yet 1o be settled
by Detendaat. The claim of Plaintift was liquidated and Defendant was not able
i show trrepularity of the judgment that required setting aside of i so as to start
again. Accordingly application for leave te appeal out o time is struck off, Cost
of this application (s summarily assessed at $2,000 t be paid within 28 days.

FINAL ORDER

1, Summons seeking feave to appeal out of time and stay v struck oif,
2. Cost of this application is assessed summanly at 32000,

e k]

Diated at Suva this 080 dav of  Oeteber, 2025

High Court, Suva
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