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01. Defendant in this action hilS tiled Summons to Strike Out the Writ of Summons t1led 
by the Plaintiff on the 16/03/2023, This summons has been t1led on the 12/04/2023 
with the supporting affidavit of the Defendant sworn on the 11/04/2(2), 

02. In response. the Plaintiff has med an Affidavit in Opposition on the 19/0512023, 

Defendant thereafter has tiled an Aflidavit in Reply on the 28/06/2023, 

03. Hearing on the matter proceeded before this Court on the 27107/2023 and both parties 
have filed written submissions in support ofthe!r respective case thereafter, 

04. Court shall consider the allidavits in evidence for find against the application and as 
well as the supporting arguments and written submissions of the parties whilst 

deciding on this application, 

05. Accordingly, I now proceed to make my Ruling 011 the Summons to Strike Out as 

fDllows, 



06. The Plaintiffs claim is arising out of an agrcement between the Plainti [T and the 
Delemlant's deceased father to purchase a part of land owned by the Defendant's 
father. It is claimed that tile Plaintiff had paid the Defcmdant's father a sLIm of $ 

I (lOOO.OO fbI' this purchase and had attended to the subdivision of the land as 11 pre
condition 10 the transfer to be made. It is also claimed by the Plaintiff that the 
Defendant too was aware of this agreement for the purchase of the land. However. the 
Defendant's father hat! pm;sed away he fore the completion of the transfer and the 
Plainti ff has claimed that he had thereafter been in contact with the Defendant 
regarding this transaction, as the Admi.nistntlorlTrustee of the Estate of the 
Defendant's lather. When linally, the suhdivision was approved, the Plaintiff claimed 
that he had requested the Defendant tn sign the transler documents to the said piece of 
land where the Defendant had refused to do so. The Plaintiff is now seeking l()r 
specific performance ofthe said agreement.. 

07. Pursuant to the Summons f()r Strikc Out and the supporting affidavit of the Defendant. 
the contention for the Defence is that the Defcndant had obtained the Probate IDr the 
Estate of his deceased father Oil the 05!09f20 18. lie has also posted un advertisement 
in a local newspaper prior to getting the Probate. regarding any claims against his 
father's Estate. During the period in which slich claims were to be referred against the 
Estate, no claims had had becn brought forward and as slleh the De[endant bad dealt 
with the property or the Estate lind had subdivided and sold the land belonging to the 
Estate as he was the sole beneficiary or the Estate. Defendant argues that this claim or 
the Plainti f'fis now statntc barred pursuant to Section 59 (I) of the Trustees Act 1966 
read with Section 2 (3) of the Law Rctol1l1 (Miscellaneous Provisions) (Death and 
Interest) Act Cap 27. Further, the Defendant argues that pursuant to Section 4 (l) (u) 

of the LimitatioJls Act the claim of the Plaintiff is time I"med as well. since the 
Plaintiff had failed to bring in this action within six years jl'om the date 011 wbich the 
cause of action has accrued, which is the (possihle) date of the agreement between the 
Plaintiff and his deceased fathel'. It is therefore the position of the Derendant that the 
Plaintitr s claim is un abuse. of process and thus needs to be strllck out. 

08. PluintitT on the other hund has submitted that Section 59 ( I) of tbe Trustees Act 1966 
read with Section 2 (3) of the Law ReJ(ml1 (Miscellaneous Provisions) (Death and 
Interest) Act Cap 27 shall not be applicable in this case as the Plaintiff was in contact 
with the Detendant regarding this transaction, prior to the advertisement by the 
Defcndant for claims against the Estate and as such the Defendant was already aware 
of the claim. It is also submitted by the Plaillti ff that Section 2 (3) orthe Law Ref(1l'm 
(Miscellaneous Provisions) (Death and Interest) Act Cap 27, shall have 110 application 
in this ease as that provision relates to cause of actioos on lorIs and this calise or 
action is on a 'contract". Plaintiff has also submitted that the claim is not time barred 
pursuant to Sec. 4 (1) (a) of the Limitations Act. since Sec. 4 ('71 of the Limitations 
Act has stipulated that Sec. 4 (1) (a) of the Act docs not apply to claims or 'specific 
performance' . 



09. As per the Summons for Striking Out. the application has been made pursuant to 

Order 18 Rule 18 (1 ) (d) on the following grounds. 
a) That there is no reasonable cause of action against the Defendant 

b) That it is an abuse of process of the Court, 
c) That the Writ of Summons filed by the Plaintiff is statutory barred by Section 

4 (I) (a) of the Limitations Act 1970. 

111. Order 18 Rule 18 (1) of the High Court Rules 1988 reads as follows. 
Striking oul pleadings and indorsements (0. j 8, I: j 8) 

18. - (/) The COliI'I may lit any slage (!/, Ihe proceedings 
order 10 he siruck olll or amended w~y pleading or 
the ilUiors<!menr o{ any writ ill the action, or 
anylhing in any pleading or in the intiorseme/lf, on 

the groul1d thai 
(a) if discloses 110 reawnahle callSI! of' action or 

de/imce, as I he case may be: or 

(b) it is scandalous, /i'iv%us 01' vexatious: or 

(e) it may prejlltiice, ernbarm,I'S or delay the Jilil' 

trial o(the aclion: or 
(d) it is otherwise an abuse o/liJe process of the 

courl: 
and may order the action 10 be slayed or dismissed 
or judgmenl to be entered accordingly, as the case 
may be. 

(2) No evidence shall be mimissible on an application 

under paragraph (I )(a), 
(3) This rule shall, so .few as applic<dJle, app~J! 10 an 

originaling swmnons and II petition as it" Ihl! 
summons 01' pelilion, as the case may be, werl! a 

pleading 

11. Master Azhar, in the case of VERONIKA MEREONI V FIJI ROADS 
AUTHORITY: HBC 19912015 [Ruling; 23110/2017] has succinctly explained the 
essence of this Rule in the following words. 
"At a glance, this rule gives two basic messages, and hoth are saltllwyfiu' rile 
interest £If justice and encourage the access lojltstice which should 1101 he denied by 
the glib use (~f' summelY procedure o{ pre-empfOry striking (Jill. First/y, the power 
given under Ihis rule is permissive which is indicated inlhe word "may" IIsed at the 
beginning of this rule us opposed to mandwOlY 11 is a "may do" provision contrary 
to "musl do" provision Seccwd(y, even Ihough the c01i1'/ is scui.4ied all any o(fhose 
grounds mentioned inlhal rule, the proceedings should not lIeces·.mrily be slruck out 
tiS the COW" call, sl ill, order fcw amendment. In Carl Zeiss Sti(tulIg v RUlmer & 
Keeler Ltd (No 3) [l970] Ch. 506. il was held thallhe power given 10 strike oul any 
pleading or any parI ofa pleading under this rule is not mandaIOl:J' bul permissive 



and confers a discretionary jurisdiction to be exercised having: reg:ard 10 the qualily 
and al! the circumstances relaling 10 rhe t!tlimding plea. MARSACK .1 • .'1. g:iving 
concurring judgment qf the COIl1'l or Appeal in Attornev Genei'll/ v Halka {1972/ 
rJLawRIJ 35; /1972/18 I'/,R 210 (3 N01!ember 1972) held that: 

"Pol/owing the decisions ciled in fhe judg:lI1el1ls qj the Vice President and oj the 
Judge or the Court be/ow I think it is dejil1i1e~'i established That the jurisdictio/1 10 

strike out proceedings under Order 18 Rule 19 should he velY sparingly exercised. 
Ilnd only in exceptional cases. It should no/ be so exercised where legal questiolls or 
impo/'hmce and d!IJicuity are raised". 

12, Pursuant to Order 18 Rule 18 (2). no evidcnce shall be admissible upon al1 application 

under Order 18 Rule 18 (1) (a), to determine if any pleading discloses no reasonable 

cause of action or defence. No evidence is admissible for this ground for the obvious 

I'cason that. the court can conclude ahscl1ce of a reasonable cause of action (II' defence 

merely on the pleadings itself, without any extraneolls evidence. His Lordship the 

Cbief Justice A.H.C.T. GATES (as lEs Lordship then was) in Razak v rm Sugar 
Corporation Ltd {21105j ,..'.11IC 720; IIBC208,J998L (23 Februury 2()05) held that: 

"nl establish fhallhe pleadings disclose no rea,\'(l/whle ~a/I.\'e o(acliol'l. regard cannot 
be fwd to OI{1' affidavit malerial IOrder Ifi 1'.18(2)1. II is Ihe a/leRalions in the 
pleadings alone Ihat are to he examined: NepuMic of Peru I' Peruvian Guano 
( 'olllpany U,~,~~'LJQ ilL l).lE~ al p . .j 98 ". 

13. Citing several authorities, Halsbury's L.aws or England (4'h E:dition) in volume 37 at 
para J 8 and puge 24. de lines the reasonable cause of action as follows: 

"A reasonable caus" oradion means (I"cause of action Ifjfh SOllltujwl1ce o[slIccess, 
when olliv the (("Citations in the statement .J.iL£ase art! cQrby~IC/.:!!il" Drununond .. 
Jackson v IJrilish Medic,,! AssociatioN [1970! I ALL EN 109·' al 110 I, r 1970 J I WU? 
688 at 696. CA, per Lord ['earson. See also Rcpuhlic 0/ Peril I' Peruvial1 GUlino Co. 
o 8fi7) 36 ChD 489 at 495 pel' Chitty.l: Huhbuck & Sons LId v Wilkinson, Heywood 
and Clark Ltd {I8991 1 QB fio (If 9(),91. CA, per Undley MR: HOl1rolfy I' Lord Bittle/' 
o(Satfhm Walden (11)7 I) 115 Sol Jo 386. CA. 

14. Given the discretionary power the court possesses to strike out under this rule, it 
cannot strike out an aeiion lor the reasons it is weak. or the plaintilT is unlikely to 
sllcceed, rather it should obviously be unsustainable. His Lordship the Chief Justice 
A.H,C.T. GATES in Razak l' Fiji Sugar Corporalioll Ltd (supra) held that: 

"The power to strike auf is a summw}' power "which should be exercised OI1~)' in 
plain and ohv;ous cases ", wh(Te the C(Ilise or aClio/1 was "plainly uI1S1/.\·ta;l1ah!e "; 
Drummond-Jackson at ".fIO I b; A-O or Ihe Duchy (!{ [.tlneas!er l' l.ondon and ,vw 
Railway Company f1892/3 ('ft. 274 a/ p.277. " 

15. It was held in Rutllmaivaie v Nllliv/! Land Trl/sf Boaril/2000/ F1LllwRp 66; f2()(J()! 
i FLR 284 (17 November 2()0() that: 



"11 is dear Ji'ol/1 Ihe ulIlhorilies Ihal the COlII'I '.I' furisdicfion to sirike out on Ihe 
grounds (){no reasonable cause of action is to be used sparingly and on(v where a 
cause oj' action is obviolls~V unsuswinable. Ir was nor enough 10 argue Ihat a case is 
weak and unlikely to succeed, it mllst be shown thai 110 cause %ction exists (A-G I' 

Sltiu Pm.wld Halka [J972U,~ FIR 1111; Bavadm v A/tomey-General U28 7LLPLlS 
.f!J The principles applicable were sllccinct~v dealt by Justice Kirby in Landon v 
Commonwealth INo 2} 70 ALJR 541 al 544·545, These are worlh repealing in/llll: 

r It is a serious mafle,. 10 deprive a per,wll olaccess (0 the courts q(lawjbr it is there 
that the rule ()I' law is upheld, inc/uding against Governmenl und other power:/tti 
interests. This is wby reliet: 'wbether ullder 0 26 r 18 or in/he inherent jurisdiction q{ 
the Couft, is rare(y and sparingly provided (Gellertll Street lllliustries ll1c v 
Commissioner for RIli/WIlY,I' (N,s'W) Lf2J}4LJj.s~LQ'l: fJ2Q:lL!l1~ ('Lll ... l.:!2 at 
128( Dy.IOII I' At/oriley-Geiler/ii LlYDL! KB{U) al 418). 

2. tii secure sach relie./: Ihe [larty seeking it mllsf show that it is clew: on the /(f(:e of 
the opponenr's documents; thaI the opponent lacks a reasonable cause ql actiO/l 
(Mullnings v Australillll Government Solicita/' (/994) 68 ALJI? 169 al 17 ~t: per 
Dawson ./.) or is advancing a claim fhat is clear(y 1i'iv%lls or vexatiolls; (Dey v. 
Victor/fill Railways Commissioners LI2:lYI11C:U., (Lf!19L=!ltLR62 at 91). 

3. An opinion of fhe COliI'I thlll a cast' appears weak and slIch thai il is linlike~y to 
succeed is not a/one, sl!tficiel1l 10 warrant summary terminatiol1. (Coe v Tile 
Commol/wealtl! (1979) 53 tlUR 403,' [J.992LJILli.,''iJVUU 111 5-7). Even (J weak case 
is entitled to the time q/ II court, Experience reaches that the concentration (if' 
attention, elabol'll/ed c\'it/enee £tllli argument and extended time jill' reflection will 
sometimes /urn (In apparen/ly unpromisiNg calise into a sl/cces,11illjudgment. 

4, Summary relieJqf Ihe kind provided jiJr by () 26, r 18, fill' ahsence ql a reasonable 
calise of action, is not a substilllle lin' proceeding by way of demurrel: (CIIC v 11111 

Cllmmolllvealth(l979) 53 ALJR .J03 al 4(9). ~fthert: is a serious legal question/o be 
determined, it should ordinarily be determined til {/ trial/III' Ihe proof' (if.j(rcis may 
sometimes assist thejudidal mind to understand (Ind apply rhe 111''1' thai is invoked and 
10 do so in circumstances //lore conducive to deciding (/ real case involving actual 
liligal1ls rather than one del ermined on imagined or assflJrredfilctS. 

5. Ilno{w!li1slllnuing the dejects 4 pleadings, it appears that [I party may have a 
reasonable cause q{ aclion which it hers Jiriled to put ill proper .IiII'm, a court will 
ordinarily allow that par(y to reihl/TIe its pleadiTlgs, (Churcit of Scielltology v 
Woodward {IIJ82/ NCA IX; U98Ui 15.1 CUI 25 (1/ 79). A question has arisen as 10 
whether 0 26 r 18 applies only pari of' a pleading (Northem Lalld Coullcil v Tile 
Commonwellith (1986) 161 eLR I al X). Nowewl; it is l/f1necessa~)! in this case to 
consider that question because !he Commonwealth's atr£l(:k was upon the el1lirety of 
M/: Lindon ~v statement orclaim: ami 

6. I11e guiding principle is. as slilted in () 26, r 18(2), doing: what isjasf. lnl is clew' 
that proceedings within the concept l!lthe pleading: ullder scrutiny are doomed 10 fail, 
the Court should dismiss the action 10 protect Ihe defimdant .from being jtll'thel' 
Irt)uble(l to save the plainl!tUiwfl/ill'lher costs and disappointment ([l1d 10 relieve rhe 
Court q( Ihe burden (!I' jilrlher wasted lime which could be devoted to the 
determina/ioll (!/,claims which have legal merit". 



16. The Defendant claims that there is no reasonable cause of action as this claim is 
arguably statute barred pursuant to Sectioll 59 (I) of the Trustees Act 1966 read with 
Section 2 (3) of the Law Reform (Miscellaneous Provisions) (Death and Interest) Act 
Cap 27 and time barred pursuant to Section 4 (1) (a) of tbe Limitations Act. It is 
therefore the position of the Defendant that this claim is un abuse of pmccss and as 
such there is no reasonable cause ofactiol1, 

17. Pursuant to the affidavit evidence of th,~ parties, it is noted by the Court that there is a 
purpo11ed writicn sales and purchase agreement belween the Plaintiff and Ihe 
deceased father of the Detendant over a piece of land belonging to the t1llhcr of the 
Defendant. It is also noted that there arc written receipts purpo11edly showing Pluintifl' 
paying $ 10000,00 to the father of the Defendant regarding this purchase of land, It is 
also averred in the Afnduvit of the Plaintiff that the Defendant was aware of the sales 
and purchase agreement between the PlaintitT and the lather ofthe Ddcndant prior to 
this case, and that the Delendant was aware of the claim of the Plaintiff even be/ore 
the advertisement under Sec, 59 (I) of the Trustees Act was published by the 
Defendant. 

18. I shall reproduce here Section 59 (I) of the Trustees Act 1966 read with Section 2 (3) 
of'the Law Reform (Miscellaneous Provisions) (Death and Interest) Act Cap 27 Itlr 
clarity, 

"[TRU 59} Protectioll IIgaillst creditors lllUlolllI?r,\' by mellllS of(u/veriiselllelli. 

59 (I) ~Vhere a Iruslee has given no/ice by adverlisemellt puhlished 01 leasl once 
in the (it/zelle and in (/ new,;pal'!?r circulaling in each locality in which, in 
fhe opinion of'the fruslee, ciaims ar!? likely to arise, requiring persons 
having claims to which this section applies 10 send 10 Ihe {/'!iSlee, withinlhe 
time fixed in the notice, particulars I!f'thcir c/oims <ll1d wan'ling them 1?f'lhe 
consequences l!ftheirjiJilure to do so, then. althe expiration o/thlll time or 
af <my time thercll/iel; the trustee may adminisler or distrihute the property 
or any part thereo( to which Ihe notice relates {O or oil/ling the persons 
entitled thereto having regard only 10 the claim.\', whetiler/i)rmai or 1'10/, or 
which Ihe truslee then has notice; fwd he (1/' slle shall not, as respects tile 
property so admillistered or distributed, be liable to lilly persofl l?f'wllose 
clailll III! or >'lre /ras 1I0t /lad lIotice lit tlte time of tile Ildministratio/1 or 
dislriblltioll, " 
[Emphasis added) 

19. In the instant case, the affidavit evidence, as discllssed ill the foregoing paragraphs, is 
to the effect that the Defendant had prior knowledge of the claim of the I'lailllilT eveo 
hefilre the advertisement under Sec, 59 (I) was published, As such, ill my considered 
view, the Defendant cannot now claim that as the Plaintiff did not lodge this claim 
pursuant to the said advertisement, he had theret(m:~ no knowledge of the same and as 
such had 'no notice of the claim at th" time lOj' administration or distribution', as he 
was already aware of the claim when publishing the advertisement under Sec, 59 (I), 



Whether the Plaintiff was in actual contact with th<.l Defendant r<.lgarding this 

transaction prior to the adveltisemenl mld or whether the Defendant truly had any 
prior knowledge of the said agreement, and the transaction are questions of fact that 

needs to be considered as issues in a proper trial via evidence, But, at this stage, the 

affidavit evidence do indicate that the Delendmtl had such prior knowledge of this 

claim, 

20. [ shall consider the contention oCthe Delendmtt that the claim is statute or time barred 
pursuant to Section 2 (3) of the Law Reform (Miscellancous Provisions) (Death and 
[nlcrest) Aet Cap 27 }!ltd Section 4 (lJ (a) of the Limitations Act. I shull reproduce 
these sections in this ruling fol' clarity, 

"E;tfect of death on cerlain causes o(actiol1 

Subjeci to the provisions o/'this section, on the death (!f'any person aJler lhe 
commencement (~( this Act all causes (!f aClion subsisting against or vesled 
ill him shall survive against or, as the case may be, Jill' the benefit (I{: his 
estate: 

Provided ,hal this subsection shalf not apply w causes of aClion .F)I' 

delilmaliol'l or seductio/1 or .Iilr indUcing ol'le spouse /0 leave or remain 
aparr kom the other or (0 dC/ims under section 12 qf the iylalrinuwi!!i 
('otl.)J!S ~~dJ,'j.f;)j' damages on lh,~ ground of odu/lel:Y, 
(Cap, 51) 

(2) Where a cause (If' action survives as qjiJresaid.thf"the be/1(~f/1 of the estate of 
a deceased person. the damages recoverable!ill' the benejit (!I'the eswre (!I 
Ihat pel'son-

(a) shall nol incltlde lIny exemp[wy damages; 

(b) in the cast? q/ a brl!c/Ch (~r p/'OlI1i,\'1! fO //llm:v shall be limited 10 such 
damage (if tiny) /0 the estate ol thai person (IS .flows .Ii'om the breach of' 
promise to mw'/y; 

Ic) where the death l!l'that person has been c({used by the acl or amiss/an 
which gives rise 10 the cause of' /lei ion, shall be calculated without 
reference /0 any loss or gain to his eSlaie consequent on his death except 
Ihat a sum in respect a(ti.ll71!1'II1 expenses may be included. 

(1) No proceedings shall be maintainahle ill rl!,\1leCI ora c{lllse of {letioll ill tort 
which by virtue tl{·,his sec/io/1 has survived against (he estate ola deceased 
person unless either-

(aj proceedings against him in respect orlhat cause (~racti()n were pending 
(If (he date of' his dearh: Of' 



(b) {he calise of action arose no/ earlier than six mOl1lhs be/iwe his dCalh 
alld proceedings arc {aken in rc.lpeellherc(!f'nllf laler than SI~': mOl'11hs 'dier 
his personal rcpl'csel1lative look our representation 

I Emphasis Added] 

21. tt is clear Irom the plaillrcading of this section that Section 2 (3) oCthc Law Reform 
(Miscellaneolls Provisions) (Death and Interest) Act Cap 27. applies only to calise of 
action in tort alone. The current cause oj' action arises (Jut of a written contract and as 
slIch this section shall have no application to the clIrrcnt claim. 

22. Section 4 of the Limitatiolls Act reads as follows. 
"/Lll,44] Limitation alae/iollS ojconlract (lnd fort. and certain other 
ae/ions 
" (I) 171C .liJllowin~ aCliollS shall not be brought alier the expiratiOlI of' 0 years Fum 

the dale on which the cause o(<1e/ion accrued, Ihal is 10 soy 
(a) actionsfollnded 011 simple con/raet 01' on tori; 
(bj Clcriol/S to clI/iJrce a recognizance: 
(e) aclioflS to cl?/iJrcc an award, where the submission is not by on inSlrl1mCl1l 
under seal: 
(d) actions to recover any SIIIIl I'ecoverahie 1>y vi/'lUe 1!1'1Iny Act. other tho/1 a 
penal!>, or/i)l/eilurc or .111m hy 1I'C(), of'pel1l1lty or./iw/i1itu/'e, pl'(lI'ided Ihal~ 
(i) in Ihe case I!f' actions .Ii)/' damages fill' neglig('IJce. mliSlll1ce or hreach 

()rdll~l' (whether tIJt' dilly exists hy vil'lue ora contrael or (!i'provisillll 
made by or lIllde/' UIlY Act (/f' independently ,!(OIlY co/liract (/1' any slich 
prOVision) where the damages claimed hy the plaintitl' fiJI' Ihe 
negligence. nuisance or breach of duty consisl qj or include damages 
ill l'e,\1J('cl of'personal injuries (o on)' person. lhis subsecliol1 shalf have 
e./li!ct as ilji)/, the rqference 10 (j years Ihere were slIbslilllted a 
/'~f'ere/1ce 10 3 years: and 

(iii nothing inlhis subsection shall he lakentll ref'er to any action 10 

which sec/iol1 0 applies. 
(2) An actiol1jbr (111 aCCOU11I shal/nol he brought in I'('s!,eci of' (/11)' mailer which 

arose more than (; years he./fJre Ihe commencemel1l q(the (leliol1. 
(3) An aclioll upon II .11,ecialty shal/ not be hroughl alief' the eXlliration of' 12 

yeu/'sji'O//1 the date on which Ihe cou.le 4 aC'lioll accrued provided that this 
subsectio/1 shal/nol affect any aclionj(II' which a shorter period ()(limitation 
is prescribed by any other p!'mision (If this Ael. 

(4) An actiol1 shall not be broughl UPOIl any judgment atier Ihe expiration (If' [2 
years ./i'0111 the date on which the judgment became cnfiJl'ceable, and no 
arrears of imere,,1 in respect of anyjudgmenf debt shall be recovered ({fier the 
expiration % yeurs/i'om the dale on which the intcrest became dlle. 

(5) An actiol1 10 recover (/I1Y penalty or ,tiJl/eilul'e. or sum hy way o(pcnollY or 
f()~jeil!lre. recoverahle by virtue orclny Acl or imperial enactment shall not he 
hrought qfier the expiration qf' 2 years /hlll1 the dale on which the cause oj' 
action accrued. pmvided that .tiJr the purp08/!s I!t' this sltils<!clion the 
expl'c,\wiol1 "penallY" .1/7£111 110/ include aline /0 which (//~V penon is liable on 
conviction (da criminal offence. 

(6) Subsecliol1 (1) shall apply 10 0/1 ac/iO/1 /0 recover scamen 's wages, hUi save as 
afi!resaid Ihis sec/ioll shall 170/ apply 10 any cause of tlcliO/1 wilhin the 
Admirollyjllrisdiction n(tlle High COllrt which is en/ilreeabl" in rem. 



I?) This section shull not IIpp{V to lilly cillilll for ~1)eciflc performance of (I 
contract orfilr any injunction or./ilr olher equilable relief,' except in so '/l:lI' as 
any proviSion lhereq( may be applied hy Ihe court by Clnalogy in like fIIt/nner 
as has, prior to the commencemem olthis Acl, been applied 

[Emphasis added] 

23. This el!dm is for specific pert(mnance of the sale and purchase agreement between the 
deceased father of the Defendant and the Plainti fl'. As such it is clear that pursnant to 
Sec, 4 (7) orthe Limitations Act, this claim is not time hatTed as well. 

24. I shall now consider when a pleading shall become lin ~Ibtlse or pr()(~ess of the Court. 
If the action is filed without serious purpose and having no use, but intended to annoy 
or harass the other party, it is frivolous and vexatious. Roden J in AttOl'nev General v 
Wentworth (1988) 14 NSWLR 481, said al491 that: 

r Proceedings lire vexatious (/'they instiltlled with the intelUion (11' annoying or 
embarrassing the person against whom they are bl'Oughr 

2, 1ileyare vexatious i{they are brought/ill' coUlllerai purposes, and not/ill' the 
purpose of having the court adjudicate on the i,I'sues /0 which they give rise, 

3. They are also proper(v /0 be regarded as vexatious if: irrespective of the 
lIIotive cd' the liligant. they are so ohviously 11l1lenai>le or mani/i!stly 
groundless as to he afleriy hopeless, 

25, In Halsb\lry's Laws of England (4th Ed) Vol. 37 explains the abuse of process in para 
434 which reads: 

"An abuse of the process q(the court arises where ifs pl'tJcess is used, not in goodfaith 
and JiJl' proper purposes, bill as II means qf'Vt!xluion or oppression or Jill' ulterior 
P1l11JOses, or more simply, where Ihe process is misllsed In slich a case, even ilthe 
pleading or endorsement does not oJlimd any 01' the other specified grounds it))' 
striking (lui, the facts may show Ihal it conslifllles an ab!m! qllhe process (lOll" courl, 
emd 011 lhis ground the cow'l may Iw jllslil/ed in striking (Jul the whole pleoding or 
I!ndOl'semel1l or any q[fimding part <101, Even where a parzv strictly complies wilh the 
litera/terms qrlhe rules qlcollrl, yet llhe acls with an ulterior motive fO the prejutiice 
offhe opposite party, he may he guilty cd' (lhnl'c ql process, LInd where suhsequent 
events render what wei.\' originally £I maimail1ahie (Iction one which becomes 
inevi/ably doomed IOJi:li/ul't!. (iJe action may be dismissed as (111 ahuse t!llhe process (!f' 
the co uri, " 

26. A fair trial requires a fair and public hearing within a reasonable time by an 
independent and impartial tribunal established hy law. Courts are therefore vested 
with the power to strike out any such pt'Oceeding or claim which is detrimental to or 
delays the fair trial. Likewise, the mle of law and the natural justice require that, every 

person has access to the justice and hus fundamental right to have their disputes 
determined hy an independent und impartial court or tribunuL 



27. In this regard. the Court. having considered the available anldavit evidence of the 
parties, do not Gnd the Statement of Claim or any part thereof to rail within the 
definitions of scandalous, frivolous, Of vexatious. Neither do I find that the Slatetm~nt 
of Claim of the Plaintiff to he an abuse of process. especially on the untested affidavit 
evidence available before this c01ll1. 

28. The sections of the law that the Defendant had relied upon to argue that this claim is 
an abuse of process in Court's considered view do not eithel' apply to this claim or 
render this claim to he un abuse of process. 

29. I do lind that there are triahle issues between tbe PlaintifTand the Defendant in thc~c 
proceedings. Thus, I conclude that tbe Plaintiff have not belm able to pass the 
threshold for allowing tin application to strike out the Writ of Summons/Statement of 
Claim pursuant to Order 18 Rule 18 (I) of the High Court Rules 19H8 and that this 
application should necessarily fail. 

30. In the outcome. the following orders arc made. 

I. The SUlllmons to Strike Out as tiled by the Derendaut Oil 12/04/2023 is herehy 
refused lind struck out subject to the f()llowing orders of the court. 

2. Costs of this application to be in the calise. 
3. Defendant is granted 14 days to file and serve its Statement of Defence (That 

is by 12!O912(23). subject to any applicable latc liling fees. 
4. Plaintiff to tile and serve its Reply to the Statement oJ' Defence 14 days niter 

(That is by 26!09f2(23). 
5. PlaintiFts Summons lor Directions to be filed and served 14 days arter (l'hut is 

by 1011 0/2(23). 
6. In failure to comply with above orders. the delill.1lting party shall pay a cost or 

$ 2000.00. as summarily assessed by the COUI't. to the other party. 
7. Matter to be Mentioned in Court 01124110/2023. 

At Lautoka, 
29/08/2023. 

L K. Wickramasekllrll, 
Acting Maste.' of the High Court. 


