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The plaintift Vimal Vikash (*Vimal"} was emploved by Fiji National University (* NET) as

a Manager Recruitment from 2 September 23S (o G September 20200 His contract was
summarily determined by the employer on 21 December 2015, He brings this claim for

pntawful and unfair dismissal froms employment,

The reason for the worker's termination was outlined i the termination letter dated 21

December. 20135, 1t reads:

R Termination of Employmen?

HR has reveived o number of allegations laid aguimst vou. e i o carvied ow and the

foltonwing wav irobed.

Being the Manager Recruitment you hd manipudated and coltuded with the

&

recruifment process in the receudtment of Ve, Muwn Kumari tmathes in-lawi. Ms.

Aeti Svotika Fikash (your spousel e M Mani Rom Sharme tather).

o Ay HR Addvisor vou had provided misieading infurmation aid wrong interpretation of
conneil resalution 1 exeer approval from AVC resuliing in pavsent of howes andd buack
pay o HR Assistant Abdud Suhib,

o Thar vou fuiled ta comply with the HE Policy No. (12 on the subject of creation uf sew

pasitions within HR Division.

o Failed to enswre that the JD of Medical Coordinator is prepaved und approved for
advertisement. You endorsed that her salary he pegaed 1o dw Medical Coardinator

without uny proper approved.

o Fuilure w0 submit Repori on discussion with Apoile Hospital Munagement aatd

Reoruizneni arrangcmest taken i Iidia

o s Manager Recrvitnent vou fuiled i formidate proper HR Plan for the HR Divigion
ared proceed to advertise postiions v creating cted hoe positions within HR.

o That vou failed to declare your inferest i the revruitment of My Maan Kumari ard
M Arei Fikash.



o Foiled to declare that Me. Mani Ram Sharma was your father who was issuwed a new
vamrract and was veferved for medical treaiment (o Tdia.

s That vou us HR Adviser abused your anthority and Office 1o give exorhitant salary
inereases o fow selected HR staff on the pretext of emplovee retention which has
allowed for increase in salary cost,

o That vou had recommended ta Acting Vice Chancellor for promotion of Mz Alena
Rafaele from TR dssistant to Training Coordinastor with substaniial increase
safery knowing very well she did not meer the MOR.

o That vou as HR Advisar recommended 1o dcting Vice Chancellor for confirmation of
pramation for Deputv Munoger People Sowrcing My, Dhurmend  Chand with
substaniial increase in salary knowing very well he wos giver 1 year auting and his
performance was (o be ussessed for confirmation which did nait eventuie

Please note that the ahove are serious breaches of HR Policy in that you have grossly negleeted
vour duties. 11 is noted with concern that as a responsible emplovee you have failed 1o ubide
By FNU R Policy 02, 28 and Policy No. 30

This is verv serious breach in itself when you ure supposed fo profect the interest of the
Liniversimy.

Based on fie documentary evidence amd audit report the above alleguaiions have heen proven
apeinst you,

Given the above and in owr coisidered view we ure inclined to believe that vour foihure 1o
idhere to the rides and policiey of FNU was deliberate, ipentional amd ot as g result of
circumstances hevond vour corrol. It alse has the potential to give negative signeal to other
staft and we cannel condosne swel Laxity,

Therefore, puvsuant fo section 3301} (a) and tedh af ERP and seciion 8.3, 27 e} und (e of the
ENTHR Policy 29 vour employment is summarily terminated with irmediate effect.

You are required lo dudy complete the Exit Form and henrdd over to the Acting Divector Human
Resorces. together with all FNU properry in your possession.

3. Phe plaintiff and the defendam have agreed that the following issues be tried by the Court,
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b Wherher the decision on 21 December. 2013 o derminate the employvment uf the

Plasmijf was Iwfud, justified and fair”?

3 Whether the then Depury Chancedlar, Mr. drvind Mohuraf hard the cutherity 1o
erminate the emplovment of the Plaintiff?
3 Whether Seerion 87 of the Emplovment Relations Promud gation 2O ERP s relevaii

to the ullegations of the Dvfendant giving rise to the fermination of the Plamiiff s

cmplovment?

4 Whether the Plaimifi is entitfed 10 be compensuted for the hulunce of his unexpived

emplovment coniract from 210 Decomber 2075 0 1Y Septomher JO2E
S hether e Plaimift is enitbed o compensation for foss of futire curningy

5 Whether the Pluimil is enntted 1o damrages for hiv sufferings conesed By the aerions of

the Defordum in suntanrily dismivsing him from his eoplen ment

Whether the Plaintiff is entithed to costs on an indernite bass?

4. The claim by the worker was contested and the matier was feard. Two witnesses gave
evidence. the worker and 1 witness on behalf of the employer. The onus fo establish that the
rermination was lawful and fair s on the empleser, [will examing the evidencs o detesmine

whether the emplover has justified thar Vimal's termination was Lavy ful and fair,
Evidence Law & Analysiy

Ta determine whether the rermination was law ful, Twill have o examine whether the roasons

LA

for the termination was justified and the procedure (ollowed was Tair. | will go through each
and every allegation outhined i the rermination letter 1o determine whether the atlegations

were met by the evidence,
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6. The [irst allegation is that Vimal had manipulated and colluded with the recruitment process

in the recruitment of Ma. Maan Kumar (mother-in-aw), Ms. Arti bvotika Vikash (fis spouse)
and Mr. Mani Ram, There is no evidenee that Vimal ever recruited, manipulated or colluded

in the appointment of the named persons.

7. In respect of his wife, he was never part of any process starting fiom her vecruitment. He had
also orally dectared his interest 1o the Viee Chancellor and that is why e was not involved in

the recruiiment process,

8. There is also not an lota of evidence thay it was Vimal who hod been involved o the recruitment

of his father and mother-in- aw.

9. S 87 of the FRA is an exception to the equal employment opportunities requirement. S, 87

states that restrictions can be imposed by an employer in the following tircumstances:-

(a} On the employment of a person whe is married io, or living in & relationship in the nature

of marriage with, or who is a relative of, another worker if-

i there would be @ reporting relationship between them; oF

() there is a visk of collusion between them (o the detriment of the employer: or

thi On the employment aof a persen who is married to, or tiving in o relationship in the
marure of marriage with, or is a relative of, a worker of another emplover if there is a

sisk of colfusion bepween them to the detrisment of thal person ‘s emplover.

10, 1 have not been shown anv palicy of the employer addressing section 87 ol the ERA. U there
were restrictions imposed by the employer then it should be in wiiting and ali the employvees
made aware of that restriction.

i1, The employer's witness had also stated that Vimal should have declared his conflict of interest
i writing when these persons were emploved. The evidence of Vimal reveals that he had

informed the Viee Chancellor that these people were related to him, That evidence was not
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controveried. Al that the employer insises is that that declaration of contlict should have been

made i writing. | have not been shown any poficy from the employer thar mandates such

declarations to be in writing.

. The emplover's witness had reflected on certain policies on con Niee of interest. She cited

Human Resaurces Policy Mo, 30 and identified breaches of clavses 2.1 2.1 23and 209, That

Fuman Resources Policy was tendered in evidence and marked Exhibit -V (4},

Let me outline what the claases say .

"2 No employee shall engage in activities which can create a potentiaf conflict af

interest and conflict of commitment for the people as defined in this pelicy.

22 Emplovees are required to disclose all poteriial conflict of interest and conflici

af comunitment situations.

[
s

Each emplovee has a dury to act in the best interest of the Unfversity.

2109 No emplovee shall ace in gy Universily malter involving a member of his/her
immediate family including, but not limited to, matters affeceing family members
employment ar evaluation or advancement in the University, without first making
fult disclosure. Such disclosyre shauld include the nature of the familial
relationship and the impact or potential impact of the emplayee’s action ot such

Sfamily member”,

Vimal was not involved in any way in the recruitment of the family members. {1 he had any

role to play then he ought (o have made the disclosures. Inamy event. he had ntormed the Vice

Chancellor aboat his family members and sinee he did not aet n thelr matier i1 any wity, he

T

was ot required to comply with any other directions,

CThe emplover has also not identified how there was conflict of interest when Vimal did not

take part in any one of his relatives recrultment and did not ack in thelr matter nany way.
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The second atfegation is that as Human Resources Advisor. Vimal provided misleading
information and wrong interpretation of council resolution to exert approval from Acting Vice

Chancellor resulting in paviment of bonus and back pay to HR Assistant A bdut Sahib.

. The allegation is based on Exhibit -V (2) which is an internal memorandum by Vimal (o the

Assistant Viee Chancellor. The subject of this memorandum was “staff fo be patd the bonps
| E

and back pay — Mr. Abdul Sahib”. The memorandum reads:

W kindhy seck vour consideration for the staff 1o be pald the hack pavment for Me. Abdul
Sahib who is u Fechnical Assistant for the Depariment of Peaple Personnel Services. Supprort
Services bused at the Nasing Campus. Mr, Sahib's appointment with the Lniversity is from
2102013 ad has been with the depariment il date aed has completed | vear 3 months of
serviee with FNU. His appointment with the University had been effective from 2T0V200

His appoiatment for full time position was not justified to his current roles amd responsihility,
The appoinrment had the salary of $13.20] 400 however. faded 1o incorporate the 3300.00
Bems that was adided to @il scdaried staff for 2013 puyout

Submitting for vour gpprovid 7.

Exhibit D~V (2) also consists of an email from Rinika Prakash o Venina Cawanibuka and

contains Resolution 4/3/(COUMecamber) 2013 This is the FINU Council Resolution which
contains direction on which staff should get increment in their salary and which staff should
get bonus. The emplover contends that the subject staft Mr. Abdul Sahib was not entitled 10 8

honus payment as he was not a full tme saff 2013, It is alleged that Vimal was wrong in

writing that internal memorandum o the Vice Chancellor.

It is importasnt that | outline the pivotal part of the Resolution. It reads:

“Cemncil endorsed the recommendation of the joini FRCHRC us foliows.

[ Fhat in recognition of the impraving | inancial performance of the Eniversity, and ta ligh
af stromger performeance af the Univeryity in 2013
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cori il fulletime sadaried staff who are on fenwre or ot 3 vear empluvmend coniraciy evcepl
those whe are already on a surplus-sharing arrangeme . he grvarded a SI00 increment
in their salarips with effect from [ January 2014,

th the above he in addition o the rewards wnder the University § performEce Management
sistem for salaried staff] for 201 3 perfermances.

rei Al waged siaff who are air o full iime empleyment be awarded an ex-graid howmus of
S506.00 in place of ay 2013 performanee maragenient rewrd to be paid preferably
hetore Chrisimay 2013,

(i The wbove rewards are to be paid only o staff whes have no received any stronger
discipfinary penalpy thas D caution eiers, for disciplinary offences committed during
if3

The internal memorandum by Vimal was dated 17 Februan HEESL [y then Mro Abdul Sabib

wats already on a fulf tme contriet. o note that intiadly Mr. Abdul Sahib was nota permanent

emplovee, He was on 4 @mpordry apponimient pusuant to 4 fetter ol appoiniment of 17

Cretoher 2013, That letter stated that Mr. Abdul Saliib was on a temporary appeinument from

3] Oetober 2013 G20 October 20140 The letier also said that his appointment would cease

on 20 October 2014, e was on an annual gross salary of 31130100,

COin 3 March 2014, the emplover had ssued another contract o Femplovment o M, Suhib. That

comtact stipulated that his contract was for a period of 3 years with efiect from 7 March 2014
G116 March 2017, The annuaf salary in the contract of employment was §13. 20100 per annum

being 8 swm more than that stipulaied in the letter of appointment of 17 October 201 3.

The vontracs of employment does not state that Mr. A bdul Sahib s appointment is feImporary.

Further, the fact that the employer had given the employee My, Abdul Sahib 3 vead’s contract,
it cannot be & temporary appointment, Mr. Ahdul Sahib had been serving sinee 2013 and when
he hecame o permanent stafl belvre his emporary a ppoiniment expired. Vimal was of the view
that he should be paid the bonus. [ do not find anwthing untoward about Yimal expressing his
opinion and requesting that a bonus payout be made. Tf the request was not valid, it ought

have been rejected and Vimal ofd that fis views were not valid.
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23, Vimal testified thar Mr. Abdu! Sahib had made a request to him about the bonus and in his
capacity. he had to forward the request of the staff with his views. 1 do not find any nalice or
misconduct in what Vimal did, Looking at the Resolution minute, even | cannot make out that
these stafT who have become permanent in 2014 do not qualify for the bonas, I they do not,

that is the end of the matter. No payout should be made for that siaff,

i&:

i do not think that Vimal's opinion that the payout should be made can be classed as an
intentional miscanduct on his part wo deprive the University. L may be 2 wrong interpretation
of the Resolution of the Council. nothing more than that. The employer is grossly unfair in
treating this as gross misconduct to intentionally cause loss © the Lipiversity. I the Acting
Viee Chanceltor did not wish to endorse the request. he ought to have refused the request of

Vimal,

it
i

. The third allegation is that Vimal failed to comply with the HR Policy No, 02 on the subject

of creation of new positions within HR Division.

26. There was absolutely no evidence on this third allegation. The ermployer’s witness did not
testify how Vimal failed o fulfill his role, The witness also failed to testity as to what Vimal
did or did not do that breached the HR Policy Ne. 2. 1 was also not told what HR Palicy No. 2
says. The allegation is so vague that even Vimal does not keow what it means. The allegation
is meaningless i the form it is presented and since there is fack of evidence to clarify this

aspect. | find that there was no basis o justify the lermination on this reason.

o
e

The fourth allegation is that Vimal failed to ensure that the job description of o Medical
Coordinator is prepared and approved for advertisement. s alleged that he endorsed that her
salary be pegged to the Medical Coordinator without any propet approval, It was only i the
evidence that it became clear that the pronoun “her™ in the fourth allegation refers to one

Sharon fata,

78 Exhibit D-V (31 is an internal memorandum dated 3 February 20105 by Manager People
Personal Services Mr. Poasa Koroltamana o Acting Vice Chancellor. The subject is setory

change and posifion’. 1 reads!

Glrage




9

it

3

EREECY

af 2016

s per the reles amd responsilsilices of Ms. Sharon Fane whe s af an Assistant fevel bt i

performing wnd faoking after operations of the welfure.

Manuger People Personal Services wishes 1o ve-cluse her posttion as Coordinator with o
salory of $13.63100. This is te be dn line with the Department's Clinic and Wellness
Coordingtor

[ Bave ¢ ol af faitd in her performance. thus vecommendation tut Sharon's salary and

posttion be changed.
[ submit for vour ¢adorsement,
Theenks

Vi Poasa Korojiuiana
Yarsrer People Peranal Servicvs

CThe emplover alleges that when that internal memorandum was weitien by Mo Poasa

koroitamani. the Assistani Viee Chang ellor wrote and asked i (s re-classification i within
the FNU Podicies then 1 will he pleased o emdurse the reconimendation” after which Vimal

had endorsed the memorandunm as beiny ~i lie with wellness ard olinic coordivaior

. The allegation is that the position had to be advertised before being flled up. | have not been

showed any policy of the P that was breached by Mr, Vimal, am aot shown that g head
of Department cannot request for a good worker's positien to be re-classified and his or her
safary be re-aligned. In this case | avcept Vimal's evidence that if the Head of Department
wanted the position advertised then he would have acted on that requirement but since the
Head of Department wanted Sharon Lata’s position to he re-classified. there was nothing

wrony with that as she was already performing those rodes and functions w el

Vo ast find that Vimal is to shoulder the blamg if the Head of Department wanted a statt whao

was already performing the functions well take up the position. AlE that Vimal did was w
support the emplover in getting a good worker W continue but in a ditferent position. 1 do not

find any misconduct on the part of Vimal,
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The fifth allegation is that Vimal failed (o submit a report on discussion with Apolio Hospital
and Recruitment arvangement i India. Vimal agrees in his evidence that when he
accompanied his father to India for treatment. he was o hold discussions with Apolio Hospital
Management and see what can be done about sending staff for treatment there. He agrees that

fie had to provide a report aboul that discussion to the employer.

Vimal gave evidence that a report was emailed to Ms. Sharon Lata.  His evidence 15 not
controverted that he ematled the report to Ms, Sharon Lata and that she acknowledged receipt
of the report. The emplover should have then subpoenaed Ms, Sharon Lata to address that
evidence. In any event, even if the report was late. the emplover could have made g réguest
that it be provided within a certain time frame, | find it absurd that insiead of making a stern
request for the report, the emplaver simply chose to terminate the worker's contract. It appears

that the emplover was in some kind of rush to see the worker out o Femplovment,

. Every emplover should exercise good faith in an emplovment rejationship. The way this

eraployer has conducted itseli shows that it does not have regard (o the welfare of this worker.

A}l that the emplover is hell bent on Is termination.

5. The sixth aliegation is that Vimal fsiled to formulate proper Human Resources Plan for the

Human Resaurces Division and proceed to advertive positions by ereating ad hoe positions

within Human Reseurces, There was no evidence endered in this regard.

The seventh allegation is that Vimal failed o declare his inferest in the recruitment of Ms,
Maan Komari and Ms. Ard Vikash. | have addressed this issue already. This allegation is
repeated to show how bad an employee Vimal was, The emplover is duplicating the

altegations. | once again repeat my sentiments regarding bad faith on the part of the employer.

. The eighth allegation is that Vimal failed to declare that Mr. Mani Ram Sharma was his father

who was issued p new contract and was referved for medical reaument to India. Vimal had
nothing to do with the recruitment of his father or continuation of his employment. There was
o evidence ta that effect. 1 am also surprised that the employer is raising thar Vimal farled to

declare that Mr. Mani Ram Shaerma was his father when it was the employer who had approved

irage
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Virmal tr accompany his futher to Indin for his medical treamuent. The employer frad abser paid
alt the costs for his Father's treatment and paid the costs for an accompanying person’s travel
to [ndia which was Vimal himself, 1t was also part of the arrangement that when Vimalis in
fndia. he will also work for the emplover by holding discussions with the Apollo Hospital

Management. | have discussed this ssue before.

Why is the emplover acting as (it did not know that M. Mani Ram Sharma was Vimal's

father? | find it outtageous.

The ninth altegation is that Vimal abused his authority and office o give gxorbitant salary
increases 10 few selected HR stalf on the pretext of employves retention which has alowed for
increase in salary cost, There was no evidence in s regurd as © which staft did Vimal give
exorbitant salary imereases o, when he did thar amd what salaryvincrease did those saifreceive,

This atlegation is bereft of any evidence.

The tenth allegation is that Vimal had recommended to Aeting Viee Ch ancetlor fur promaotion

of Ms. Alena Rafacle from Human Resources Assistant 1o Training Coordinator with
substantial incresse in salan knowing vers well that she did nor met the Minlinum
Qualification Reguirement.  There was no evidence rendered on this aliegation, The
emplover's witness did not even address this allegation,

The eleventh aflegation is that Vimal recommended 10 the Acting Viee Chancellor for
canfirmation of promotion of Deputy Manager People Sourcing Mr. {sharmend Chand with
substantial increase in salary knewing very well he was given | year acting and his

performance was to be assessed for confirmation which did noi eventaate, There was na

evidence tendered on this allegation,

P find that the emplover has aot established that the reasons for teeminating Vimal wis

justifiable. The allegarions against Vimal are frivolous and not met by the evidence. T will now

wurn to the procedure and see it there was compliance of the stalutory reguirements 10 Carry

aut the summary dismissal.

™oL oo
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ta terms of procedure, | find that Vimal should have been given u certificate of service at the
time of his dismissal. That was not complied with, H he was given his certificate of service
at the time of the dismizssal. the termination letter would mention that and have with it attached

the certtficate of service.

[ now e to the powers of the Deputy Chancellor to terminate the employment of Vimal, The
power to {erminate a stafl is vested in the Vice Chancellorn: s J6(3) of the Fiji Natienal
Einiversity Act 2009. That power can be delegated (o an appropriately qualified member of the

University's stalts s 30¢3) of the Fiff National University Act 2009,

[ have gone through the evidenve ol the emplover. 1t has tendered Exhibit D-V (31 The Bxhibio
is signed on 31 December 2013, That document indicates that the powers of the Vice
Chancellor was vested in the Chancellor. The emplover's evidence clearly indicates that the

Chancellor and Chair at the time was Mr. lgbal Janiff.

If Mr. [gbal Janift was the appointed delegate 1o perform the functions ol the o ffice of the
Viee Chancelior then where did Me. Arvind Maharaj get his authority o sign the teemination
letier? No one has given evidence that Mr. Iqbal Janiff had delegated his work 1o Mr. Arvind

Maharaj. Mo such written delegation was given to the court.

The employer says that Mr. lgbal Janift was out of the country. That does not mean that My,
lgbal Yaniff could not perform the functions of his office from abroad or that Mr. Arvind
Maharaj could presume the powers and authorities vested in Mr. Tgbal Janift. [ find that Mr.

Arvind Maharaj did not have the powers w lerminate Wil

Further. the date when Mg, lghal Janiff was vested the powers of the Vice Chancellor appears
ta be post the termination of Vimal, He was terminates on 21 December 2013 and the
delegation authority Is dated 31 December 2015, This then again raises the guestion whether
even Mr, Igha! Janiff could have carried out the termination as he was defegmed only after

Vimal was terminated.

[ theretfore find that Vimal's wermination was unlawful in that the reasouns for his termination

was not justified and that proper procedures were not followed in carrying out the termination.
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1), Om the question of untair dismissal, there is no evidence that the employer s condugt was such
that caused humiliation w Vimal, Vimal felt the humiliation and his feelings were injured us a

cesult of the termination and not by any conduct of the employer which was not proper.

LA
oy

CVimal s vomplaining that he was served the ermination letter at home when he had visitors
which humiliated him. How would the employer to know that Vimal had visitors at lus place
when the termination letter was served? 1t did its best to serve the fetter at Vimal's home. in 2
private setting. | find that that was the proper place 1o serve the termination letier so that Vimal

s not subjected o pubtic humiliation.

e

T Vima alse complains that he sutfered embarrassment hecause e rermination letter was leaked
on Fi leaks T blog, | have not been shown any avidence of any posts on Fiji leaks, There is
also lack of evidence to the effect that # was the employer, iLs SErvanmis of agenis v ho caused

that publication.

I
s

O the question of what is the appropriake remedy. | lind that it is Tost wages from the date of
Lermination until Nevermber 2016, In August 2016 Vimal noved io Melbourne., T am of the
view that having gone o Audstralia in August 2016, he ought 1o have secured some work for
fimsel £ in the two months period. [ is not easy W swrvive ina foreign fand without work, The
purpose ol Vimal leaving for Metbourne was to get work. It may not be anyihing permanent
hut when he went o Australia for that purpose. he ought to have secured some sort of an

employment for himself Lam not catishied that he did not find work as be wentto A usiralia.

54 1 find that he should be paid Jost wages for a period ot 1 months, He was on an annual salary
of 535, T35 per anpum. He xwui& have also reesived benefits in the form of contributions by
the emplover wwards his Fiji National Provident Fund, On that Fiji National Provident Fund
menies. he would have received interest. | ind that a surm of $5%.000 should be paid 1o him

as fost wages and benelies foe approximatety 11 months,

1Ay
LaF)

Eyven if Vimal was in Fiji D would have expected him 1o have [hund employment between 6

w12 months and have miftigated his foss. He would have o show (o e why with the

C R
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gualification he bad. he could not sceure work for himself, In this case } find that he did mitigate
the loss by leaving the shores in the hupe of securing an employment there, Even if e did find
work abroad and went there to start work immediately, 1t is not unfair to allow him 2 months

from the lime he lefi the shores to put himself in order and start work without any hindrance,

46, In terms of costs of the proceedings, | find it fair that the employer pays COSIS to the emplovee.
The wial was very short and Vimal did not ncur expenses coming to Fiji as | had allowed him
to give evidence through Skype. The employer’s counsel had also not consumed any {rial time

on irrelevant issues, A lot of time was thus saved. The costs therefore would not be huge against

the emplayer.

Einal Crders

57 { find that the wrmination of the worker Vimal from his employment was ardawtul and that

he should be paid a swm of $35.000.00 in the form of Tost wages and benefits. There shall be

costs to the plaintiff i the sum of $3.000.00 as well. Al the monies should be paid 10 bim

within 21 days. ; !
i -

|
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How. Madam Justice Anjala Wati
Judge
28.07.2023

b Nueo Ctwmbery for e Plainiff
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