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[Rules against perpetuities pursuant to section 41 of the succession,

Probate and Administration Act]
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Introduction

{1} This application by Summons s made by the sole Executor and Trugtee, Ramesh Chandra Dutt

in the Estate of Ram Keli Sharma aka Ram Kali and sought for the following orders:-

a)  Clause {4} of the Will of the Deceased is invalid due to it infringing the rule

agaimst perpetuitias

B} The Applicant is at iberty to sell the property comprised in State Lease No.

23043,

(2} The application is supported by an Affddavit depesed by the Executor /Trustee Ramesh

Chandra Dutt.

(3)  This Court on 177 May 2023, gave further directives to the Applicant/ Executor 1o furnish

Court with the fellowing

a}  two recent valuation reports on the property, and
}

(b} updated consents from the other beneficiaries of the estate that they ogree
that the property not to reman i the family in perpetuity, that they agree
that the property be sold, thot they agree that the net sale proceeds be
distributed amongst the beneficares and that none of them wishes fo

purchase the property

Rules against Perpefuities

(4)  The rule against perpeturties is a common law rule that states that no interest in land is goad
unless it must vest, if at all not loter than twenty-one years after some fife in being at the

creation of the interast

(5)  The rule against perpetuties stipulates that ¢ will, estate plan or other legal document
intending to transfer property ownership more than twenty-one years after the death of the

primary recipient is void,
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(8)

9

(10)
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In other words, the rule prevents a grantor from legally guoranteeing that their grandchildren,

great grandchildren or other heirs far in the future will retam ownership of the grantor's

property.

The rule against perpetuities influence on property transfer law in operation that if can impose
restrictions on how a grantor's descendants imherit property. With only twenty-one years to
vest after the death of the first beneficiary or ife i being, property rights can become void

through the rule against perpetuities.
In the current matter the provision in the deceased’s will states that

‘40t is my wish and T so direct that my property at 3 Aiwa Street is never to be
sold and should remain for use, as necessary with the approval of the Trustee, by

my sons, daughters and ther families "

This provision in the will quite clearly breaches the rule against perpetuities as 1115 open-ended
without an end date. It could remam in operation indefiritely or in perpetuity, Thig provision of

the will is void ab initic based on the following discussion,

In Joshua Williams Memoriai Essay Prize Winner 2005 - The Rule Agamnst Perpetuities, the

author said as follows;

"LAn interest that nfringes the rule against perpetuilies is void ab initio.
Moreover, vl ensuing interests that are dependent on the voided interest alse fail
Any other interest comes into being as If the vorded interest(s) had never been,

and, a5 such, may be gccelerated

The leading case is Cadel v. Palmer (1833} 1 CL & F. 372, 6 ER 956 In that case, a trust wos
created for a term of 120 years if 28 named persons or any of them should so long five and
from the determination of that term for a further periad of 21 years, and c::ffar' the end of
both terms, for the benefit of persons to be then ascertained. The House of Lords held that

the transfer was valid i respect of the persons in being and 21 years thereafter,
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(12)

(13

In other words, the settlor must not define any beneficial interests in such a way that they
may be capable of vesting in a beneficiary later than the expiration of 21 years fram the

inception of the trust.

While there does not oppgar to be any case in Fig applying the rule against perpetuities in
Fiji, a reference 1o the rule o Shafig v Sattar {1979] FISC 81 shows that 1t 15 generally

accepted that the rule agoinst perpetuities s applicable in Fiii

Determinotion

In the current application the Appleant's Contentions g that Clouse 4 of the Daceased's Will
H

of the deceased is mvalid dug f infringing the rule agamst perpetuties. Clause 4 of Deceased

Ram Kali Sharma's Will states

tLA s my wish and T so direct that my property o 3 Awwa Street 15 naver 1o be
sold and should reman for use, as necessary with the approval of the Trustee, by

it

my sons, doughters and their famies

{14} His further contention s that the Apphoant s ot iberty to sell the property comprised in State

(15)

Lease Ne, 23043, Clouse 5 of the Deceased Wil states:

“ B T also dwect that all rent momes recaived from the house are Yo be used for
the maintenance upkeep ond repawr of the house and for the poyment of all

necessary bills including payment of rate and taxes.
Section 41 of the Succession, Probote and Administration Act refers ond provides as follows-

{1} The Court moy make such order with reference to ony question arismg in
respect of any will or admmistration or with reference 1o The distribution
ar applieation of any real or persenal estate which an executar or
admirustrotor may have in nand, or as to the residue of the estate, as the
circumstances of the case may require.

{2} Such order shali bind gll persans whether sui juris or not,

(3)  No fingl order for distributon shall be made except upon netice to gil the

parties interested, or as the court may direct”
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{16} At Common Law, the Rule can be traced to Lord Nothnghem LCS decision in the Duke of
Norfolk's Case (16B1) 2 swans 454, which gettled the Two (2) basic aspects of the Rules:
® First, that the Validity of o fulure intarest w property depends on whether
it is possible that it will vest sutside the perpetuity period

" Second that this perpetuity period 13 defined by o life in being.

Vesting at Common Law

{17} The Rule against perpetuities focused on when an interest vests. In this context, vesting
requires three things Yo have sceurred:
(3 The heneficary of interest is ascertaned,
() The satisfaction of any condition precedent has been achieved, and
{iny  If the mrerest 1s a closs gift, the exact amount or percentage of each

member’s entitlement must be known,

The parpetuity period at Common Law

(18} The inihal perpetuity persod of o ife m baing wos later extended 1o 9 fe in being phus 21 years

and any period of gestation in fact. The 21 vears is based on the age of majomty.

Effect of breach of the rule against perpetuities.

(19) Aninterest that infringes the rule against perpetuities is void ab initic, Moreover, all ensuing
inferests that are dependent on the voded mterest alse faill Any other interest comes mfo

being as if the voided interest(s) had never been, and, as such, may be secelerated,

Harshness of the rule and expense

(20} The effect of a breach of the rule agungt perpetuities s 1o void the viclating mterest (and
possibly others), This results in the testator's intentions being disregarded, and the specified
heneficiaries losing out - and offen The testater 15 entirely innocent of any perpetuitous
design. Morgover, when the common law still opplies, the interest(s) will be void ab initio an the
basis of o mere possibility. Thus, the spplication and consequences of the rule can be quite

harsgh,

(¥}
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In Conclusion

(21} The late Ram Koli Sharma tock demise on 207 December 2001 Romesh Chondra Dutt wos

appointed the executor /trustee of the Estate pursuant to grant of Probate No. 40821

(22) The beneficiames of the Estate who are entitled to the property comprised in Stute Lease No,
23043 have now all agreed that 1t should not remain in the family in perpetuity but that the
property should be sold and the proceeds thereof shared amongs?t the beneficiares

accordingly.

{23) Itis noted that most of the beneficiarmes of the suid property reswde overszas and have no
property

interest in keeping the said property in the family forever. Thus, sought for declaratory orders,
(24} Bearing above in mind, thet there beng no sbjection by any of the beneficiaries of the

Deceased's Estate, whether residing overzeas, out of the jurisdiction of this court and or
g 4

elsewhere, it is only gppropriote that I accede to the decloratory orders sought by the

Applicant/Executor/ Trustee herein accordingly.

ORDERS
A, Clouse (4) of the deceosed s witl 15 invalid due to it infringing the rule agomst perpetuties

8,  The Apphcant is ot liberty to sell the property comprised in Stare Lease No. 23043

Dated of Suve this 20m day of July , 2023,

Yishwa i}a?f Sharma

JUDGE

[ax FARSHOTAM LAWYERS, SUVA



