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Introduction 

(1) This application by Summons IS made by the sole Executor and Trustee, Ramesh Chandra Dutf 

in the Estate of Ram Kail Sharma aka Ram Kall and sought for the foilowmg orders:-

a) Clouse 

against 

of the Wdl of the Deceased is mvelid due to it Infringing the rule 

The Apphcant 15 at libedy to sell the property comprised in Stote Lease No. 

23043. 

(2) The application is 

Chandra Dutt. 

by en AfhdaViF deposed by the Executor /Trustee Ramesh 

(3) This Court on 17'" Mey 2023, gave (ur·thcr directives to the Applicant! Executor to furnish 

Court With the fo!iOltJIng. 

(a) two recent voluatlon reports on the property, and 

(b) updated consents from the other beneflclcrles of the esta te that agree 

that the property not to rernam III the family in perpetUity, thot they agree 

that the property be Sold, that agree that the net scle proceeds be 

dlstnbuted amongst the bend 1(I{trleS ondrhat none of them wishes to 

purchase the propedy 

Rules against Perpetuities 

(4) The rule against perpehJlt;es ,$ u common low rule that states that no mterest in land is good 

unless it must vest. If crt ail. not later thon hVer1ty<me yeors after s<)me life. 'n being at the 

creaTIon of the interest. 

(5) The rule agaihst perpe'h"pr,e,s stq:lulote5 thot Q wdl, estate pion or other legal document 

IrtTeriding to transfer' property ownel'sh,p mor'e thon twenty "one. ye(w$ cfter the deeth of the 

primary recipient IS VOid. 
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(6) In other words, the rule prevents a grantor from legolly guaranteeing that their grondchddre:n, 

great grandchildren or other heir's for in the future will retain ownership of the grantor's 

property, 

(7) The rule against perpe tui t; as mfluence on property transfer law In operation that It can Impose 

restrictions on how a grantor's descendcmts Inherit propel"ty, With only twenty-one yeors to 

vest after the death of the first benefiCiary or He Iri betng, property nghts (:01'1 become void 

thr'ough the rule against perpetuitlic$, 

(8) rn the current matter the [JrO\nSIOn 111 the deceased's will states that; 

" A, It 1$ my Wish and I so direct that my property at .3 A'wa Street is never to be 

sold and should rerrKlin for use, as necessary With the approvo! of the Trustee, by 

my sons, daughters and their families " 

(9) This prOVision 111 the wdl breaches the rule agalt)st 

without on end aate, II could ni:maln :n operation Indefinitely or It) 

the wdlls void at> initio based on the fOllOWing diSCUSSion, 

In Joshua Williams Memorwi 

author' soia 0$ follows; 

Prize Winner 2005 - The Rule 

os ,t IS open-ended 

ThiS prOVISion of 

the 

'"An interest that the rule against perpetuitlefS is void ab initio, 

Moreover, all enSUing intcl'ests that ore dependent en the voided Interest also fail 

Any other interest comes into as if the VOided mterest(s) hod never been, 

and, as such, may be occelerated " 

(1O) The leading case is Codel v, Palmer (1833) 1 Ci. & F 372,6 ER 956 In thor case, a trust was 

created for a term of 120 years. ,f 28 norned persons or any of them should so long bve and 

from the determinatlan of thot term for a further period of 21 years, and after the end of 

both terms, for the berefi t of persons to be then ascertained. The House of LOf'ds held that 

the transfer was voiid In respect of jhe persons in b811'19 and 21 years thereafter. 



(11) In other words. the settlor' must not defme any bene:ficw! mterests .n such a way that they 

may be capoble of vestlfl9 In a beneh:;lcl('Y later than the eXplrot,on of 21 years fr'otT\ the 

InceptlOn of the lTust. 

(12) While there does not oppe.ni' to be ony UJse In F'Ji applying the rule against perpetuities in 

Fiji, a reference to the rule m Shafiq v SattaI' [1979] FJ'SC 81 shows that It IS generally 

accepted that the rule ogoinst perpetUities IS applicable 111 Fiji 

Determination 

(13) In the current rhe Applicant's Con+cnt iol1S 15 that Clouse 4 of the Deceased's Wlil 

of the decccsed is 11wolid due It Irlfrmglrlg the ruie ogdlrlst pcrpetUltl!~s. Clouse 4 of Deceased 

Rom Kali Sharma's Wdl states 

" .. .4. it IS my Wish and I so direct that my property at 3 AiWO Str'eet IS never to be 

soid and rem1Wl f or use, as necess(wy w; tn the approval of the Trustee, by 

my sons, doughier's (lnd their' families " 

(14) His further contention IS that the App!lcant IS 0+ to :sci! the pr"operty compr<Jsed IY\ State 

Lease No, 23043. Clause 5 of the lJeceased Wdl stotes: 

",.5 I elso d'reef rho; ail rent mOr1les received from the house are to be used for' 

the maintenance upkeep and repair of the house and for the payment of all 

necessary bdls Includmg payment of rate end taxes. 

(15) Section 41 of the Success.on Pr'obate and AdmlrHsiTat,,:m Act refers and provides as follows, 

"(1) The Cour·r moy make such order With refen~nce to any question or'ismg In 

respect of any will or odmlnlstrotlOn or With reference to the distribution 

or application of any r"eal or personal estore which ;n eXecutor" or 

administrator moy hnye ,n hondo or as to the residue of the estate. as the 

clt'(umslanc;eS of the case moy requre. 

(2) Such order shaH bnd oli persons whether' sui JUriS ar' not. 

(3) No final crder for cllstnbutllJn shall be mode except upon notice to all the 

portli?s interested. Or" OS the court may dwect." 



(16) At Common Law ,fite Rule CM be traced to Lord Nottingham LC's decIsiOn In the Duke of 

Norfolk's Case (l68l) 2 swans 454 which settled the Two basIc aspects of the Rules: 

.. First, that the Velidity of afurur'e interest In property on whether 

It IS possible thot It will vest outside the perpehilty penoo: 

.. Secono that thiS peq)etuity pertod IS defined by 0 I:fe in 

Vesting at Common Law 

(17) The Rule 09n:nst perpetuities focused on when nn interest vests. In thiS context, vesting 

requires three to have occUfTeo: 

(i) The beneflcary of interest is IJscertGined; 

(ii) 

(ill) 

The snflsfaCiion of (my condition precedent has been achieved; and 

If the !fr~erest 15 a ciass , the exact amount or 

member'S eqf:riement must be known. 

The perpetuity period at Common Law 

of each 

(18) The initlOl perpetuity penco of a life m belllg was iater extended to a life In bE>ng plus 21 years 

and any period of gestatIOn 111 rocL The 21 years 15 Dosed on the age of 

Effect of breach of the rule ogainst perpetuities, 

(19) An mterest thot mfrmgcs the ruie ogolnst perpetuities is void ab initio. Moreover', ail ensUing 

Interests that arc dependent on the VOided Intere.st aLso fad Any other Inter'est comes mto 

being as If the voided mterest(s) hod never been, ond, as such, may be cccelerated. 

Harshness of the rule and expense 

(20) The effect of a breach of the rule ogoinst perpetUities IS TO voio the v;okrhng Interest (and 

possibly others), ThiS reslJits 111 the testator's intent.ons being disregarded, ond the speCific,; 

beneflciaries lOSing out ond often The testator 15 entirely innocent of any perpetwToUS 

design, Moreover, when the common low still applies, the Intercst(s) will be 'laid ob irlltio on the 

baSIS of a mere possibility. Thus, the application and consequences of the rule am be ql.Hte 

harsh, 

5 

• 



In Conclusion 

(21) The late Ram Koli Sharma tool<, demise on 20,h December 2001 Ramesh Chandra butt waS 

appointed the executor !trustee, of the Estote pursuant to grant of ProbaTe t',jo 40821 

(22) The beneficiaries of the Estote whQ ore entl'ded to the property comprised", State Lease No 

23043 hove hOW ali agreed trot It should not remoln 1(1 the family", perpetUity but that the 

property should be sold and the proceeds hereof shared amongst the beneficlones 

accordingly, 

(23) It 15 noted that most of the benefiClanes of the SOld pr'operty re!)!(:ie overSeoS ond hove no 

Interest In keeplh9 the sClid property In the femily forever Thus, sought for dedaretory onlers. 

(24) Bearing above !ri mind, that there being no by ony of the bendlciaries of the 

Deceased's Estfl~e, whether res!dlng overseas, out of the Jurlsdli::tion of thiS court ond or 

elsewhere, it IS only approp!'!ate, that I accede to the declaratory orders sought by the 

Appl,ctmt/Executor! Trustee herein Occordlngly 

ORDERS 

A, Clause (4) of the deceosed's williS invalid due to It mfr!nglr1g the rule against perpehJlties; 

(3, The Applicant is at liberty to sei! the prope/'ty comprised 1() Stote Leese No. 23043 

Dated at Suva this 20,h day of July , 2023. 

Vishwc DoH Sharma 

IlL~_~l; 

CC; PARSHOTAM LAWVERS, SUVA 


