IN THE HIgH COURY OF FIJI
AT SUV4
CLVIL JURLSDICTION

Civil Actien No. HBEZ 82 of 2015

BETWEERM: KAMLESHAN SAMTI BUDALIAR of Lot § Worabuke Subdivision 2
Miles, Tl Drveer.

PLAIMTIFF/RESPOMNDENT

AN PLISHPA MUDALIAR oko PUSHPS WaTI BEYI pf $235 Sieres Biver
Drve B3k Growe CA 99624 USA Supervisor

DEFENDANT/ APPLIZaMT

BEFORE: Haon, Mr Justice Vishiwg Dottt Shormo

COUMSEL: Wr. Bumar 5 for the Blointff Respondant “
#r Merayon E. for the Defesdant/Applicant -

fate of Decizion: 14% Juby, 2023 @ 9 30am

DECIALON

[Withdrawa! as Counsel pursuont to Order 67 Rule 6 and Crdar 2
and Suimons to show couse pursuaet to Order 25 Rule 7 of the
High Court Rules, 1988]
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Cn the sutset I aiss reference fo my garlier Decsion delivered an 27 October 2027

Entroduction

Hefore this Court 15 o Twe-Twer application. The Counsal representing the Maintiff/

Ragperdert sought by Summons fo withdraw aos Selicitors for the Plaintiff whist the

Coursel Representing the Defendont/Apsheant by Summeons sought for an order that

the Plaintiff /Respondent to show tause why the within cause or matter should not be

struck out forthwith for wont of prosecution or o3 an cbuse of the process of the

Court upon the Grounds.

ja—

That since the pleadings i the within geton hoving closed on 5™ May

015 thers nhas been profosged or inerdinate and mexcusable delny on
the pert of the Planhif#/Respondent 1o prosecuts the acton with
reasansiiz dhgence or expediton

Thet the swd deloy o tha part of the Pluehf{/Respondest 18 both
ntertionnl and mordingTe geeen that o 15 o perod oF about & years snce
the ciose of pleadings

That the said delgy r progecution of the sehion @S cousing or bkely 1o
couse serous preyudice fa the Defendart/ Applicant and

And gpor further grounds set out on the Affufayt i Support of the
Surmmans flad keren

That the Plawsnff/Respandenst do pay costs of theg applicotion on g
sofictor-chent indematy basie

That all manies pad into thes Honarable Courd an 177 dav of June, 2021
by the Defendart JApdhcent pursuont o this Honorabie Courts Order
by the then Hon Mp Justce Ramal Eumor of ZB™ Jume 2016 be
farthwith poed aut *o the Defandort/Applicant and/for 45 authorized
sobortors, Parel Sharme Lawyers followng the Order for Striking out of
fhe within aotion

Any other grdery That the Sourt deems wsT and expedient

The Law sad Practice

Order 25 Gule 9 of the High Court Bules 1983 which mier-aliz states a8 Foflows

"8 - (1] IF ne step has been token v ory cause or maties for six mesthy then

afy parey on applicetign gr the Court of 5 own motion may fist the cause or

3
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SRRRESIRAY Wamrlealan Aduadalhie v Daedhss Mluaiboy FERT B we 3TY

me it for the porties fo show couse why it should ot be struek out for wont of
prosecution or as an sbuse of the process of the Cowrt

{27 Lpae heoring the spphoation the Court may either disedas the zause for]
matter on Sych terws ds moy be just or dedd with the applicotion as I i were a
summons for dirgations,”

Order 23 Rule § wos infrodused on 137 Seprember 2008 After the introdustion of this
rutg the Court of Appsol hos hod the gupertunity to review the low on went of
preszcition in Fijf both before and after the coming i to effest of the some,

Prier 1o the introduction of Bula B the Cowrt of Appeat in Abdul Kadeer Kuddus Hussein
v, Pacific Forum Lime Civil Appecl Mo ABU Q024 of 2000s (307 May 20033 s
reibopting the principles expounded in Birkett v, Jomes [I978] AC 297 (15771 2 A1
ER 801 ard explained that:

"The power should be exercised anly where the cowt i satistied either (i} that
the defoult has been imtenbiona! ond contunelious, 8.9 disebadbence to a
peremptory arder of the court or conduct amownt to on ofiuse of the process of
the curt, or (7] (o] that there has been imcvdingte and inexcysable delay on the
part of the Plaintiff or his fowyers, and (b} thot sech delay would ghe rise te o
substanticl regk that ¢ 5 nof possible to heve o foir trind of the issues i the
actian or s such o8 i lkely to couse or to Reve coused serimis prefudize ta the
Defandonts either zs beiween themweles ond the Plointf#f or betwsen each
sther or between them amf a third porty”

Bagignfly, the Cawrt of dppesl affirmed the srinciple enuncieted in Srkert v Jomes
(1978} AC 257 {1977} 2 ALL £4 where the House of Lords held as foliows -

"The prwer should be exereised anly where the crurt o8 gabafed sither .

{it That the defouit has been inteationsl ond contuinelious e.g o discbediancs
to pre-emptory order of the court or conduct amounting to an gbuse of
the process of the court; or

{d}y (o} thet there hos been mordwate and imexeuscble deloy on the part of
the Phumtiff or Ws fowyers (in the present case Defendont's lowyers) (B)
thut such delfay would give rise to sebstontiol risk that it s net possible to
have @ fair trial of the jsmues in the cetion or o such s it Dkely to couse
ar te have coused serious prejudice to the Jefamdonts gither as bedegen
themselves and the Ploirtiff or bBetween sach other or between then and o
third paety. ™

After the mireduction of Order 25 rule 9, Birkett v, Jomes was revisited by the court
of Appenl. This fargely arose due o the case moragement svstem intradiced by the Court

tn ggitate those cases which were lving idle in the registry Far miany vears some ranging
owver ZU years, This High Court hod fended To strke-out the aotions based on delay slone.

The first case which went on appecl and desided by the Court was Bhawis Pratop v
Chrigtion Mission Fellowship Civil Appeal Mo, ABU (J093 of 2005 (15 July 20063 His

k)
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Lordshep 8 Justice Coverdry struck oyt the actioe on o number of grounds one of which

was delay of 7 yeers since the ochion was filed  On appeal, after raviewing the low or

want of sresecunion the Court of Apoeal affirmed that the applicable law o this country

i@ st as was proncunced @ Brikert v James At pora 23 of judgmert the Court

urresarvedly shated

TIPE) . Tha serrert approoch to be taken by the courts n Fijy to an application
te strikg out procesdings for woet of prosecution has Been considersd By this
court of seversd occasions.  Mast recently, in Abdue Redeer Kuddus Hussed v
Paeific Farym fime vl Appeal Mo, ABLY 0024 of S0 - FCA BV (37382 the
court, in readopting the principles expounded in Birkett ¢ Jomes {19781 AC 287
{1977} & All ER &

{2} Upon hearing the application the Ceurt moy either dismiss the couse
far] muotter on such terms as may De just o dead with the gpplicotron of

A it ware ¢ symmens For Jirections

Agmer the Court of Apveal was invited fo consider the positon af QOrder 28 rgle T on the
Trade Air Engineering {West) Ltd v, Tage Civil Appeol No. ABU 0062 of 2006 (%
March 2007 (per Gordon £ Barker ond Scott JJTA. In consdering the appen’ the Cour?

safegur

eally Farmudated the fallowomg question: -

4] - The central guestion raised by this appeal 5 whether the Court's powers
vader O 2% B F sheuld be ewercsed i substontnd conformity with the powers
alrasdy pessessed pmor to the making of the sew rile or whether af additional

jurisdiction, exercsatie on fresh principies. hos been conferred an the Court ™

In chierving the new feature of Order 25 Rule 9 thewr Lordships stated

18] -~ A noteble festyre of the new Order 25 Rule § s that it confers on the
cours the powss ta act on Ay on sation Witho sur present High Court Rules
such a power iz oRly eorely conferred Cne example s O 34 8 2 {6} ansther g
O 52 R 4 In o number of gversess jurisdictions much wider case mansgement
powess hawe bees given tp the Migh Lowrt end mest of these powers are
exwercisthle upen the court's own mofor  Such developments have however sot
yet rgoched Fiji 7

Thewr Lardships then conchusterly and unanimously Bgind Fhat -

L&) - In swr view the sniy fresh power given to the High Court under Order 23
rule 3 45 the power to shrike out or to give Dirgetivas of it own mation.  While
this power may wery valgbly be emploved ta agitate eloggesk fitigatien it dees not
M gur opition confar ony additional ae wider jurisdiction on the Cgurt to dismiss or
sirike owt en grounds which differ from these slready estoBiished by post
autharity ”

The igsue then is whether delay alune s sufficent for the Court fo strike-out an defien

far wart of prosecution The Court of dppeal in New Indic Assurance Compony Limited

-4



ERRENN Kamdonbua Mk s

v. Rajesh Kumar Singh Civl Appeat Mumber ABU 003171996 emphesized that while
mprdinate ard irexcuseblie delay mght be establishes these factors were not. on thes
gwi, sufficient to warrant the striking out of the action,

12} The Court of Appeal in Bhawis Pratap v Christion Missian Fellowship (supra) discossed
ond distingushed the new rules whick spplied in Englond ofter the introduction of the rew
Ot Procedure Bules afrer 2000 inter-olio ag follows. -

(28} Becurum Fisance Limited v, Ashton (supre i especially instructive sinee it
wxplains why, following the introduction of the rew Rules the courts n Englond
and Wales have been more ready to strike out actions on the greund of deloy
giorer. At paragraphs 30 and A1 Shoadwick L.F weote they

"3 the power to strike out o stofement of claim is contained @ OFR r3 4. On
particulor, rule 3.4 (2} (b} empowers the court to sirdhe out & stotement of cose
. £ it gppesrs to the cowst thot the stntement of cuse it an ghuse of the
caurt's procass.  In evercising that power the curt must seek to give effect to
the owerriding objective set out in CPR 1 1: see rule 1 2 {a}  The overriding
shijectie of the proedarnl code embodied i the new mules i3 o emble the
cOurt to dwad with cases justly™ see rule 1.1 (1} Deoling with @ case justly
inciuder “wlotting Bo At on appropriote shore of the courts Fesourcss while
tishing irite accounts the need to allet resources to orher gcoses”

31 In the Arbuthnot lLatham cose this court pointed out in a passege which T
Rgve airgaddy set out thoti-

“In Birkert v, Jumes the consggugnce to cther fitigants and 2o the ecourts of
inordinate diefoy wos Aot @ conzidaration which way /n issee,  From fow on it i

geing o be o gonsideration which wos in issue. From now on 7 s moing to be g
soasifergtion of iMoreasing signifreance ™

[29] In Fiji there is ox yet no equivalent of the Erglish CFR r 1 1 or 3.4 and

therafore the approach exemplified in Securum has Ast yet become part of our
civil procedure.

131 Thus the devalopments which have been takes i Englund after the introdustion of the
new rutes do not appiy in This mstant te B without the eitreduchon of eew rudes A
such the principle in Birkett v Jumes opplas on all fours  This was oise confiwmed by
the Court of Appecl ogain m 2008, Avinash Singh v Rakesh Singh, Mirmak Devi &
Sarofini Kumar il Append Moo ABL 44704 (R Tuly 2068}

Analysis and Uiectermination

W} Order 87 Rule & of the pigh Court Rules sets forth the procedure to be adopted by
Counset who hos ceased to aet for a party. Order 87 Rue 602! prowdes that the

opplication mus? be served uniess the Court otherwise directs,
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It seems opproprcte in the Croumstances of this case as outlned o the Affidowit in
Support deposed fv Had Wat Eumar Tthar the Law Firm of Suml Kumer Egquere’s
communication of centeot ah The Plarstf wos o Z018 whern the Plam®fd then moved
ard enguged Messts Singh and Sogh Lawvers who subsequenthy took over the filg from
thew Law Firm "

Sunil Kamar Esquire’s Law Fom some To woow therestres that Messrs SDingh ond Smgh
Lawyers hod fasen oser ol the Matters and had copenred before the kigh Court and the

Fiyi Court of Appeal

Thereafrar Sogh and Singh Lowyers erdereant resesgrsing ard Messes Nikesh Sharma

Lawyars was apponted as o regerver of the law B’

HBearing ahows o merd coupied with Bed Warn dumer s A dowt o Buppert © find thet
there Bos not besn amy further gontaet with the Plannff Lamieshon Sorms Modaiar e:th
the Law Frm oof Sund Kumar Diguice and that the Coursel hes o Rrowiedge of the
Plaert

s wharechouts and s resgency 1 bave re abtersahive byt o the croumstances

sumpanons ond AFfdoyd on Support fred e Jourt on 1270 dped 2023 ard T oproceed to

grant lzave Toe counse! for the Fornff s wthdrae for the Plurtifs

poanrding

Ir terms of the Defermant) apploants summons fled os 257 June Z0Z2T thae Plashff

Eomigshon Sam Mudahor o weredd To show cause and this Court to determing of to

why the Plainhiff's actien ought not fo be struck out for want of Prosacution or an
obuse of the pracess of this Coyrt

I+ is importact trat upon my perusal of the entire Sourt Tl That T oset out hersurder

the refevant chrongiogy 2 relofion To e wethin aetion Smos OB February 2015

O ar about 05 Febroary 7055 the Plaentiff isaned Wreit of summars and Affadawt

Gupport segking Cr-Parte Orders whch were granted an XF" Febeuory 2008

On 2% Barch 2018 Affidavit o Oppogitien wes Fied Followed by an affidewt 1n Seply on
1™ Morch 2012 On 127 March 2018 portes were directed o file submissions,
Statement of Chm Stofement of Defence and Courtergloim ang Bephe to Defence ond
Courterclom Subseguently Statement of Clom wos filed by the Pimns #F an 107 Apeil
2015 Or 20 Aprd 2015 Stotemert of Defence and Counter Clam waos Fled 297 Aprd
2015 submessions filed by the Deferdont and on 8% Moy 20105 Reph e Defence ond

Defence to Jowntercloim Filed Oe 137 May 2018 Iatergarte Mearmg condunted on
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eatenson of coveat ond ijunction appiicotion. 287 June 2018 T udgement delivered
ordering removal of the Plaintiff's covent me. 763056 and for the Defendant 1o deposis
i/3 of the net sole of procesd into zourt of tha property i@ sold On 57 Sentember 2016
Striking Qut Appiicetion for Leave to Appual, Stoy of Exgcution and Leave to Appeal st
of fime. On &' September 2018 inter-portes summans and AFfiduwt in Support filed in
thie Fiji Court of Appeat seeking leave o append the deciwion delivered on 28™ Jure 2016
n 229 Septamber 2017 tha Court of Appeal delivered i1y euling whergin applboatien for
leave to appeal was dismissed with ne order os to costs,

Thot againgt the abowe set out relevant chronalogy the Plaintiff/Respandent has taken
e further steps within the matter since 97 Moy 2018 when the pleadmgs in the within
actron were degmed To have closed,

That the Flamtiff/Respondant hag failed ond continususly faited te expedite prosecution
of the within oction grd has for about six vears failed to eomply with the Rules of the
High Court, mcluding faling vo issue Summons for Directons. obtaming end complying
with Orders Tor disesvery und inspection, preporation of Bundie of Documerts, Pre-Trial
Conference and frhng of Pre-Trigl Conference Minutes and isswng any Crder 34 summons
for entering the matter far frial

The Plamtif {/Respundent has laft the jursdichion pn or about 2017 and has permanentiy
migrated to Csbiferna. United Stotes of America

The subject matter related 1o o dwelling house property comprised in Crown Lease
Mo, 23089 being Lot & Wainibuku Subdivision.

That on or ahout 197 Aprd 2021 the sod property was sold and tronsfereed o RO
Manubahi Hoidings Pie Limited vide Tronsfer and Lodgement 3lip No. 451924 at the
office of the Registror of Tities

That this Court was wformed by Pate! Sharma Lawyers that transfar of the property
hod token ploce ond is now in the nome of g thind party and therefore the matter
is in disposition.

That the Order of this Horourabie Court by the then Mon, Mr Justice Kamal Xumar ord
former Acting Chiaf Justice of 28™ June 2016 was Interalio in the following terms:

Wi That Covest Mo FA3UBE ard deved 15 Apeil 2010 lndged ngmirst lond keewn s

Lot B Worbuky Subdeesan o the Tiono of Suva Provisce of Rewes EORTR G
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thrgg {31 peeches aomprised and descmbed s Crown Leose B 1777 e

remeeied Fartheeth

L% That f the Deferdart’! Neipondent oy the propesty Hoowe ag Lot B
Wisimbyky Achdnasion m the Teigra of Sues Provece of Rewa contoimng Thrag
o desarihad e Drowe Legse Mo 17TV then fhe depodi?

e b b
Shal Rty wbich smd

b procgeds g blag O

Pae— v Foeal dererminatioe of

g metioe o ogrtil fhes poton 8 dersomtineed Dy the parbes or ek osut by

Y

cuused To be depsmted o the gk Sourr 1A3 of the net sale proceeds followsy the

sabe of the soid property on 157 Apnil 20210

Hereafter thig court would want To krow ond reeds on expinnatinn ag fo what proective
gotans F ory was Takes by the Plaintiff to pursue the procesdings further con edfily bie

ascertared from the Chronglogy of evants ot poragroph ££27
GY porag

It com easity e astertaned amd confemes from the Court recerds and the chroneingy of

events that tha Plointiff faded Yo toke orn proastive measures To diligenthy pursue this
matter i terms of the Plrtiff s Matice of [nteshon to Procead ugon ots experation of 30
days Furthar there was ro cppearorce @y the Pl ®F dureg the hearng Thus o
explanction could be ascertared or sought from the Plamn§f i hus abserce fo thie
proceedings in trig Caurt durmng the hegring 2f the Summens To strike out the achon
for want of prosezution and on nbuse of the process of the Court colculated fram
the last aetivity of the Plaintiff the cose stoved dormant in the system therein until
to-date,

The anus ig on the Plaintiff to prowvide o cogent ard ¢redibie sxplamation for not talking
ary steps *o advance the htgates o this cose ofter Filing the Notice of Intention fo
Proceed on 20° June 2017

This meant that the hme calowated from the iust cotion in terms of the solse of action
filed by the Plaintiff os & February, 2015 ard wp to the time of gguance of the Order
28 Rule ¥ Sumwmong on 257 Tupe 7021, that o perod of ite over & years huod npsad
In fact the Low reguires Thet the partes fo the proceedingf muest ensure that the
pleadings in terms of the Law must se filed ond served on the porties to proceedings

within & partieular Time frame grovided for te complete the pleadimgs and allow the case
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*o be heard and determined either before the Master or o Judge of the High Zourt
aecordingly, Therefore, question of cose monogament prises.

Thiz Court 15 therefere reguired 1o dehberute on the foliownyg issues in ferms of the
Defendant/Applicants summons Fled pursuset o Order 25 Rule § of the High Caurt
Rules, 1985 fo arrive of ¢ defermrarion whether to dismiss the couse or dea! with the
applicetion atherwise occordinghy:

{1} that the defout hos beer intentional ocad  comtumelious, a4
dhscbedience to g peremplory seder af the court or conduct amount fo
an abuse of the process of the cowrt ar

{if}  thot therg has been inordinate amd mexcusoble deluy on the part of
the Pt F£ or his lowvecs ang

{m}  that such deloy would give rise te ¢ substantinf sk that o g ot
poskible to have o Foir trinl of the issues i the potion or s such as iz
vkaly to couse or 10 hove caused sericus prejudics to the Defendonts
gither a5 belween themsehes and the FlontifF or bebwesn ouch other
o Between tham nd g third party”

Betault i3 eontumelious

“Contumelious” in the context of wont of prosecutisn refers To dischedience of ony
orders or directinns of this court,

The Plaint#f/ Respondent has foiled 9 prasecute the action with Hligener o5 18 reflactad
by the chrorslogy of events in the wibsn sctions and wiil cause snd bikely o couse seriogus
crejudice to the Defendants Applicant given the following-

{ii  The wordinate and inexcusable deloy of obout & vears on port ef the
Planti fF/Hesporndent

(i) In tarms of the ek of avadabdity of witnesses ar the triaf on secount
of the passoge of tame of about £ years.

(8} The Defendont/Applicont s lowful entitiement fram the proceeds of the
samd gale of $374 106 39 being held up in Court i the Cheef Regigtrars
Bearing Account without just touse amd thereby depriving the
Defendart of the berefit and the use of the soid sum oF BI74 104 39
1o detriment Defendant/ Anplicant

{w) Tha Plaetiff/Respondent hog since May 2015 showr o complets lnck of
inferes? e prosecuting the wthen detien with o clesr knowledge of
ihjustice and substantial prejudice it has coused ard wll sontinae to
cause for the Defendant/Applicant
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(v}  That in the premises the Defesdant/Anpheont will suffer irreparsbic

harm grdd qubstonral prejudice of the wthen action i aot sTruck ouf
Delgy
The test for delay 2 Doth wibentions” aed inerdinote
Lntentionug

For these two slemends fo b sohisTied, the Defendants/dpplicant must establch that
the delay was wmrentiona! on the purt of the Plamtiff/Respondent. Ir othar words the
Plaintiff has Siled an action wth having no intention to proceed with the some and bong
the substontese cose to 18 conchusion

The Plawt i /Resnondent . fomlesrnan Sam Mudchar has feiled to show ary interegt in iy
goge in arder to bresg ez ocasze o the final digpesithen Snce the filing and
commencement of Thig

2013 the Plarenff Respardent bas made ns gffort fo
ersure Yhe expedien? disposimion of kg swm case rather ket the matter pending andy To
be nardled by ks counsel and shoange of soursel and te be declt wth be thig Coum
secotdingly

However the Defendurt/Apphcart's submussors and contention 3 that since Moy 2015
the Flaintit{/Respandant hos shown o complete lock of interest m prosecuting its own
casz with diligence and o clear krowledge of injustice and thereforg gubstanticl

prejgdice 5 been caused ard wil continuz 1o be cauze te the Uefendant/Applicant.

That the Deferdont/dgphcor? wdl suffer rreporabie herm and subatantial preudice F

the wethie sunstortive oot 8 net struchk gut

Apart from the perding substontive matter. the Pt made or appheaton ond alss
sought for ar extension of the coven? then appecied the High Couet decision to the Sogrt
of Apgeal and sought for as order for sroy of executon, He failed to succeed ot the

Appelinte Court with regords to fus appeal

The substantive gpplicahes Thereatier remaned sndispesed v the system $meze 2000 1

the current timg

Thiz court finds that rhe Blowtff or sne stage fied the MNeticz of Intenton fo Fraceed
No steps were taker o tha proceedings after the Ingt donivity taken by the Plantsff ond

The matter was letr dormant for a perod af over & years,

Metthar the Pinmtff ner e coungel of nig choice or chorge o counsel showed up fo the
Caurt to show couse oF *o #ify The substentive matter gught rat be 3truck out For wost

of prosecution in terms of Order 2% rule 5 of he High Court Rules
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This Couwr? had ta intervene ard find out why the Plaintiff ond/or his coundels
representing the Plowtiff tald court thut they are nat reprasenting him ony further

What this Court fiolly understood and oscertained was that The proserty in guestion wae
indigpusition and sald to a third party.

The Defendont hos deal? with the property comprised in Jrown Leage Mo, 1777 baing ot 5
and the coveot placed by the Flantiff on the swd proserty and Title hos beer remaved by
this Court.

Pre judice

It is trite fow that the Defendant must establish that she 15 prejudiced by the Plainnffs
deloy

Prejudice can be of twe kinds Tt con either be spacific, That is arising from particular
events that may or may net hove occurred during the reievont period or genergi that is
prajudice fhat i3 imgdied from the extent of the Deloy

Refarence is made to the case of Pratap v Chand {suprej of page 5 whers the Judge saud:

“In erder to justify the striking cut of on oction, in addition to prolonged
deloy, prejudice must be shown to have accasioned te the Defeadants, in
the conduct of their Defence ”

The Defendont submytied thot prejudice was not required o be estobished where the
abuse of process is shown citwmg the cose of Srowt v Dactor [1997] 2 ALL ER 417
which prowides that of the Plantff estiutes legal procesdings with so intention of
bringing the proceesdiegs fo on end and leaves the litigation kanging on the heads of the

ather perty, this constitutes on abuse of the procass of the Court and the Court is
gntitied to dimmizs the procesdings,

The parties to this proceeding cannet deny the fact that this matter has begn pending
the system since 2015 After carefully perusing the court record I come to ong
canclusion that tre subistantive motter w ferms of completing the pleadings and s
despusition has in foct meved at a Snail pace. Thiz is evident from the chronology of
events szt out af poregrosh 22 hereincbove. It affected the Case Manegement in the
Judicial Systam. The Plaint:ff should have pursued the motter expeditiously in the best
interest of his chent [Plantif€) +F it had o case at hand This was not done. Even when this
Court made the subyfontive orders ond directons, the PlaintifF without any difficulty
should hove pursued with the marter expeditiously und conchided all the necessory
pleadings. I resterate, this wos also no? dore. The Defendant server the Order 25 Bule 9
Summons calculoting the lapse of time frame from the commencemant of this proceedings
i 2015 end until the Plointift fded o summans of Tetertion to Procead on the expirehar
of 30 days, it odds up to over & yeors. The witnesses may or may not be ovailable now




Thss has not Been confirmed To this Caurt By the Plamnff and/er by the Defendon? and

the court wos urable to ascertain the eaplanaton keraef

543 The gverriding obectoe of the procedursl rue and the requirement o "Birkett v James
g To enable the court Tro des with cases psth” Dedling with 0 case justly imcudes
alio¥ting to it an appropricte shore of the court's resourcas, while taking info

account the need tu oot resources fo ather coses’

BRY The Ploirtiff has row been found guilty of inordinate end intentional dalay and that such

deloy 18 nexcusable
H6% 1 find thet the Defendant hos made out o cose Tor prejudice ogomst him
BT above rationgl will certosly not alleviate ony prejudice to the Defendant in the within

proceedings.

Interest of Justice

S8 Fuen if thg Plaintiff sobsfed the requrements i Birkett v Jomes the Courfs i
grgrcise of s urisdicnon medt decde as Yo whether o faie trial g st podsible The
Court of Appeal i» Chandar Deo v Ramendra Sharmg and asor: Civil Appeal Noo ABU
OOMET of (2% March 2007 (Unrep stated o8 Tollows: -

E A cmpty far the Respondent iz thet the
griy £ gLEsTior te e asked when applying thy Hiek

srizipizy rame’y In view of the defays which huve sccurred. 5 ¢ foir trig! fow

passfie? { Alse coge of Deportment of Trasgport v O brag Gt anspert Lamiied

FIGAST AL 11T wefary

5G] In Lovie v Medical Assurance Society Limited [1992] 2 NZLR 284 ot 248 Buhefooum

OF reviewsd the asthortes ard cpncluded

bty of merdmgte delny, rhat

T appicast must show thet rhe plamaf? has bear

such delgy 2 mexeusable, and thar ot has seroush presudiced the deferdant Atthaugh
these corsidergtans ore net recessardy eachigve, and at the end ore must always
stand bBack and bove regord te the interests af justice  in this country, seer Since

P NELR B fas baer

gecapred that of

ME Frctustent Snges Lid v Angersong L8
i the gpphoart must commence by proviag the three

the apsdeation o 1o be SRS

Footars grad

0V Fwer fthe Courts are relucfant ?o gtrike- oyt any metter summosly o meh hos zertoan
meeits ir it on THe grounds of abuse of process. In Dey v Victarign Railway

Commissioners {1943 TE CLE A2, 4t 91 Duxon J sad -

FFipow Fratop v Enstion

BE Trig priepple s restoted by the Jpure?
Migzian Fgé?@wsh:p T2O0AT FIOA 41 also refer to New Irdis Assurance Co Lad v

Singh [1995] BICA o8,
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(1885} 10 #pp Cox 208 Dey v, Wictorign Bollwey Commissiotiers {19493 HCA ¥
(1549) 78 £1R &2 Birkett v James [1978] AC 297: Lovie v Medical Assurance
Bociety Lindted [IPUF] 2 NZLER 244 Agar v Hyde (2000) 200 £LR 552 Indeso
the passoge froam Abdul Kadrer Kadips Hussein v Pogifie Forum Line rafiects clszely

Birkert v Jomes {abowe) These authomtias also make the point that in mxevoising o

peremptory powsr of the kel gnder gentemplaton in these proceedings, the souet
must e costwns and to pet the motter o anpther way, the court must stomd bock
ond ensure that sufficient regurd i ahead of the interests of justice.’

I find that in the airrant it is s0H rot possible o hove o foir trial in this case bearing in
mird the length of delay However, T have taken wite consideration the time Frome from
the commencement of this proceeding -,'u{uy 2015 o the current ond ever if witresses ore
availnbiz whether the natural ability to recoll evidemce from the memery after all these

yaurs 15 poasible? This will be left ot the discretion of the Plaintiff and the Counsal

Further the substontive matfer related to a dwelling House property comprised in
Crown Lease No. 23089 being Lot § Wainibuku &ubdivision wea sold and tronsferred
te RLC Marubahi Holdings Pre Limited vide Tronsfer ond Lodgement Slip Ne 451924
at the office vf the Ragistrar of Titles The tronsfer of the property had taken
ploce ond 5 now im the nome of o third perty and therefore the matrer iz in
dlgposition.

The Plaintiff and/or his counsel (if aey representing} were not present durng the
hearing of the defendant's summors seeking for striking oyt pursuant to Order 25 rule ¥
of the High Jeurt Rules 1988 As a rasult of the Plointiff andfor his counsel unobia to
prowde any genwre fessons as to why the substartive matrer sught in be proceeded
with and brought to 175 conclusion,

I hove corefully perused the substantive application, the pleadings Ffiled so far the
weitten and oral submissions coupled wth The applicable laws and the case witharities and
find as follows -

(i}  The delay is inordingte end intentions!, ond in foct there has Been a
disobedience of a Peremptory and ather orders of the Court;

(i} Explonation has not been sutisfactorily provided by tha Plointiff for
the deley to overcome the factor of not mexcusable, (in any gvent
the Plaintift and Jor counse! was absert from the proceedings denling

sl Chrder 28 rude B

{iif} The defauit /s comumelicus and the Plamtiff has discheyed the
Loprt orders;

11
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(v} The Defendamt has suffered real prejudice; and

{v) In the interest of justice. o fair teinsl will not befit the
circumstances of this cose or ntherwise after lapse of 6 years from
2018 to 2023 still not possible to the current time taking into
congideration the fng geriod of time lkpsed.

Fop the ahovemaentonzd rotoes! ond findmg the Plantiff's action m this proceedings
does not remon irtact oad this Court accedes to the Defendont's Summans in terms of

Order 28 Bule 7 Tor want of Proseoution sgainst tre Plomnff

Alsn this Court can an s pwn mherent jurisdiction dismisses the Plaint ff's substentive

martter for abuse of process, Cose hereunder Refers-

Loed "Waolf? w Brovit and Others w Doctor and Others” (1997) 01 WLR 640, 1997
(2) ALL ER, 417 has disc

{The gecond ground o Drder 28 Rule 9 (1)) o8 follows:

sed the principles for steiking out for “Abuse of precess’

MThe Spart Bod pewsr ergder D iherant Jursdictent fo giebke gyl of Stoy

iover oe b grasnds of ohase of process reesgective of whather the test fur
sussal foo went of prosecution avs sobsfed  Aggordingly, gince the

mo et and continuaton of geocpedings with g detenpis of Brivgsry

c Jtgelf waffient boosmpand So o gous

¢

winoh atif O eSiTigs T A8 T Wl Aot Fhrioily cecedsary e

Surh g ocasa

1t o wert of proserdtion by showing thel thers fod |

aofe deloy on the poed pf the shgenff ohiern had

L on the facts thal the deputy Judge had

At T?E{? ravgr

Th verms of cofts the summons of the defesdent proceeded to Mearing with the deferce
couRsel Fuprishing court wetn wretten subrsspens and moking cral Submissions o The

hegring, Tt is only appropriote that T order a summarily ossessed cost of HE00 againgt the

Plantsff herewn acoordingly

For the oforesaid rational, I make the folicweng ordars aooordimgly -

ORLERS

{z) The Defendant's Summon: seeking the Striking Out of the Plagintiff's
substantive scrion for want of prosecution hereby succeads against the
Plaintiff;

(]  The Plaintiff's substantive cleim harein is dismissad for want of prosecution.



{e} There will be a Summary Assessed Costs ageingt the Plintiff in rhe sum of
$500.

{d) The sum of $374,106 3% being the 1/3 of the net sale proceeds depesited into
the Chief Registrers Interest Bearing cecount to be rafusded and paid back o
the Trust Account &f Potel Sharme Lowyers, Suse after the expirotion of the
sppeal period provided for within The rules accordingly.

day of  July - lekx

e Sumil Kumar Esquire.
Faotel Sharma Lawyers. Suve







