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RUlING 

IOn Plaintiff's to amend Statement of Cl<llm & Defendant's for Strike Outl 

III Thr..m.' are tV\O tlpplications bdme me. Th!.' Plaintiff has tilvd iJ Noticc of rvlo!i()tl to sc('k 

leaV(' to mncnd its Statcnwnt of Clnim pursuant to Order 20 Rut\' 5 01 the High Court 
Rules 1988, Ms, S!..'lnifindikuru has depo5l'd ,m affidavit in support of Plaintiffs 

dpplkdtion, 

121 SUbSl:qUl'ntly thl' Defl'ndant flll'd Summons pursuZlnt to Orck>r 18 Rull' 18 (1) (a) (b) (c) 

and (d) dnd Order (l) (<1) of the I'ligh Cuurt Rules dnd section '* (1) (2) of thl' Limitation 

Act 1971 for orders s~:cking strike' uut of Plaintiff's proposed ('dUSt; of iK!km dnd to providl' 

s('(uri!v for costs as the Ddcnd.1i1!s rcsidt> out of Fiji. Affidavit of f\iJr. VVilHarn Moffat has 

be'l'n filed in support of IJcfendan t' 5 5wTllTIons. 

PI The Plaintiff's position is that pdrlics hav\;' Wadll'd CO!1:,-cnsus in rddtion to Pdft uf the 

PlainllH'c; dalm. i'vk"fe particuldl'ly l'('gistering nf the Lt'i:;;C for the Villa dnd (ontinUi.Hion 

\\!th !lw Lt:asC' dr'll'; Manage>mc'!11 Agreement entcred Dl'tWt'C!1 the p,util's, Abo tn the 

release nf funds dlquinxl through the Agrccrnl'nt to the Pldintiff. !Iuwvver PldintHfs 

states thdt their cldim htl:) not bel'!) fullv rl'50lvl'd ,md it involV(,'s supporting do(umcnts 

for lnnmw and v\pvndHurc' \n r;;I..1Iion to the funds and th,,' intervsL 

14·1 Thv Dl'fend.mt Stdtvs thdt th,l! the pmpurtl'd c!clims for ,KC(1Unts c1nd intC'rl'st an: irrational 

dnd time barred, Tlwl'vfufC the l)dendani's application to hdVl' it struck out. 

151 !n respect of the Plaintiff's <lpplicdliul1 tlw ecrurt hdS n.'CL'ivl:-d follo\.'\ing afliddvtls, 

L A.ffidavi! in Support of the Notice (if lv'1otlon by Scini Tinaikof() filed onl:!); 

/\ugust 2022; 

n. AftidiJvit in Opposition by William i\'1ottdt filed on 10" i\ovcrnb ... 'r 

Ill. i\f(idadt in Reply by IcancttL' DilVl'1'l1 filed on }\' January 2023; 

IV, /\.ffidc1\'it in Responsv 01 William MoUat filL'e! tin o·v Mill' 2m3. 

Ibl In n.:idtiun ii) tlK' Defendant's dpplicdtion follOWIng ,1ffid clVits 11<1\,(' been recdvcd, 

L Affidavit in Support of Surnmons tiled on W'i' i\:ovclTIb,,>r 20:22; 

!L i\(Hd<wit in Opposition by Jeanettv j),l\l('rn filed on TI"j,1f)udry 2023; 

IlL :\ffiddvit in R('plv by VVilli,)t'l1 Muffat Wed un 04'" :VldV 2023, 
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171 :\t the ()utSJ..'t Coun notes thai thefe WdS no diwctlons given for the filing of Affidavit 

in Rcsponse to the Affidavit itt Reply by Jeanette Davern tiled on 31" January 2023. Hence 

I will not (unsidl.!f .m.y (lmti:'nts of the AHid,wi! of William M(lffat filed on 04'" May 2023. 

181 Tht;' Defendant pOints out d pn.:'lirninary objel'tinn to the PlaintitTs application. Order 

Rulel states that <lny applicdliol1 in ch.unbl'rs whkh hds not rnddc l'x-parte must be made 

by SmnITHJl1S. The Ddcndant's dew is that the full' provides d mandatory fequirvmerl! 

and therefore Plaintiff should nol bl' ,1!lnwcd to maintain an applkiJtion rnade by Wily Of 

a Nc,ticc ~)l \'lotion. 

[nterlocutorv applk;llidllS - norma! pmc,'dun: (1'1'16) both in the eh D and QBD 

interlocutory applications aJ\: nunn~)lly mild .. ' by SU!llt11nnS in Chilrnbcrs. 'fhl' forml'!' 

practice in tr"k: ell D of fTlaking sud. <lpplkations by mutinn lMS bven mud1 rl~5t!'kted iJnd 

should only bc' aduph.:d in vefY' sperial cases. 

1101 The rek~vdnt ChalKery Division Pl\i(ticc Direction it is quite detlr that rnode of making an 

intt~rlo('utory application rcldk'5 to the urgency of the dpplicathm. Thl' PnKtkc Dirvction 

dlJmvs tln dpplkation to b(~ mddc by w,w of mutinn vvhen there is sutfidenl degree of 

urgCtKY or such other H.'dsons to justify. OHwnvisl' they should be madt' by sunlmuns. 

I! [ I \'lcn: f.lct thaI PlaintiH's dpplkation VVdS made bv way uf ,1 N~)tkl' ot Mntion docs no! 
invalidiltc the v\hole applicatiun. 'fiwrdorc ! nm!\< pmccvd to consider the applicalion. 

1121 Ortin 20 Rule 5 slates i15 tollnws; 

!) Subject to Order 15, rules 6,8 and q dnd thl' fulkl\·ving pmvistuns u( this fUle" th~' 

Court m<l)t at any stage of the pron.'t'dings aHoh tht' plaintiff in amend his or her vVfit or 

<lnV' porty to amend his or hc'!" pic<1dlng, un such tcnns as to nlsts \II' othct"\visl' as mil,V be' 

jusl ilnd in such mdnncr (if anvJ as it m,1\' direc!. 

\Vhel"l' ,Hl dpplkatton to thl' Court for k"JVl' to !1Mkl' Ihe amcntimult rnentioned 

pdi'<)f~raph (3), (+), or (5) is lTlil(k dttcr <my relevant period of Iimit,ltion (urn .. 'nt ill the dd[V 

of iS5Ul' of Ill(' \A I'it rhJS t"pltvd, lhv Cuun mny nevertheless grant sud. it'avl' in thv 

I.:ircumstdnccs rnl'ntioncd in that paragr<lph It it thinks it just [\'J do so. 
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(3)An amendnwnt !n correct the name of d party may be allowed undt~r paragraph (2) 

notwithstanding thJt it is <1l1eg(>d that thl' ('{{cd Df the ;;1nwndmcnt vvm be to substitute a 

nevv pitrty if th(' Coun is satisfied that tht' mistake sought to be corrected 'A'as a gl~nuim' 

rnistake dnd was not rnisleddlngM SlKh <IS to (dUSt' Hny rl'dso!wblc doubt ,IS to thl' identity 

nf the person intending to sue or, as the G)Sl' may bt', intC'lllhxi tu bt' sUl'd, 

(4) An amvndrl1cnt to <liter the C<lp<l\,,"ity in whkh d party SUl'S may be nllowed UfKk!f 

paragraph (2) if the nt'\\' capacity rs one whkh that pdny had ill the date Of the 

(OmnlCllcemcnt of the pro«(\.:dings or has since acquired. 

(5) An nn1l'ndmcnt nw)" be aHovved undel' p.1rilgrilph (2) no!vvithstanding thai the effect 

of the dmelldnwnt win bl' to add or substitute a m:"v (dLlSe uf action if the new (ill,tse of 

<.Ktlon arises out the 5;:1111(' facts or substnnliaHv the sarne facts as a «lUse of <Klion in 

rcspl'c! oj hhkh relid has dlready been d<1in1l'd in the deltOn b~: the party dPplying for 

leave to m'11<.e the al1Hmdment. 

1131 Plaintiff by 1his dtnl'ndment proposes to include the following ordc'f !o Ih!.' 5tah.'ment of 

Claim. 'An orck;r for the reimbu rseown! of <iny monks stut owed to the Pldinti if, including 

the lntt'l'cst o( 5'~n per dnnllm that \lVdS ddded rnonthly to the Plaintiff's (1CCOlmts th<1t \,-VdS 

unilaterally (C'dsvd by thl' D(~fcnd<mt without ll()tict; or ilg[Cenwr1t horn the Plaintiff 

1141 The Ddl'l1Lidnt st,)tcs that till' Plaintiff is nov'; try'ing to <Ide! .1 (OI1,pldl'ly nc\\ daim tor the 

fi rst timl'. rhi..' Ddcndt1nt adds that thert' v\ <is no (!.lim for interest rnorUl:::> plt'ddcd in the 

initial pk'ddings. 

r 15] Further the Dclvncldnt submits that thl: Plaimiff's proposed ddim is statute b.med per 

se'l'tion '+(1) (d) of the Limit,1tion Ad where' it states dctinn::> founded on simple l~\lntl"Kt ur 

on tort shall not be brought after the l'xpi r,1tion ()f si, years fmm the ddte on which the 

«)Usc ildion <lcGucd. 

Il6 !rhe Ddcnddllt [(,['VI'S to p,)rt1graph 12 of \tis, Jt'ilrH:~ttc Davern's affiddvl t dated 3j"I<lIluary 

2023 to point nut thdl f'ldintiH did havc ;,1 (upy tlf the Statement ot Accnunt:s for tlK' years 

2011 to 2013, With that P),lintiff should havc knmvn thcll the Inten:st had bccn cCdsed in 

Mim~.l1 2013 dnd hdd tirne til! Mdrdl ':':0 I q 10 bring an aclion tu ddim tht~ interest. 

,171 :\1 this pnint 1 vvish 10 n,~tcf iu k'gal precedents IHl applications to ilmt:nd pn1ccedings, 

1181 ,Icnkins L.J in G.L Baker Ltd v.!\ledway Building and Supplies Ltd ! 19581 ! WLR 1216 

held "it is a gUiding principk' of cardinal importance' on the qllt'stinn of 'ln1endmcnt that, 
genera!!v spcaking, all such dmcndmvllts ought [u bv mdde fur thl' purpI)sc (If 



determining the rea! question in l:ontfOn:rsy bdWCt'l1 the piHtics to <my pnxt~vdings or of 

corrccting <my delee! or errur in <my proceedings", 

II 91 Brdtmvdl L.J in Tildesley v. Harper 11878110 Ch t) 393 said" my pl',Ktk:t.: has iJ!VvilyS bc'en 

to give !C<WI.' III amend unless! have been satisfied that the pivty <1pplying vvas <KUng 

nl,lliJ fide, or th,dl by his blulKle(, he h,lt.! done S(lmc injury 10 his opponent whid, (ould 

not be com pens.Hed for by costs or otherwise", 

[201 Breit :'kR in Clarapede ,,/, Commercial Union Association [18831 32 \V,R 162 held 
"HoV\'(>vl.:r neglig(>nt ur G1f(,!~:5S nl,)], hiJvl' b,:ell the firsl omission, and hnvvl'\er !at(: thL' 

proposed iUl1('ndmt~ntr the c1l1WniJrnen! should be ilHoWL'd if it (an be made without 

injustice tn the other sidl', Thefl' is HI' iniustkL' if the other side \.\111 be cnmpcnsdlcd by 

(OSI5" 

1111 Till' Court of Appl·t11 in Sundar v Prasad 119981 ARU 00:?2 of lqq7 hvld thdt 'the tv'S! lu be 
dPplicd is whetht>r the i:ll1wndment is ClC(l'Ssdry in order to dt:tenninl' the [Cd! controv1..:rsy 

bdwecn the pdf ties dnd docs no! rC>5uit tn injustice to other partks; if thi1t tl'S! IS met., !eave 

to dmend 111i:ly bl' giv(\!! even at d \ery [d!e stage of the trial' 

1221 On ttw pliler hand I am guided h11hlvving decisions on tfll' quvsti\)f1 or whdhcr to dHow 

the ~,tril<l' uut dpplication before me, 

ftl Hemant Kumar v Suresh Kumar & Others 120031 Civil !\C!icl!l 33012003 the III rt 

slated "1 think It is definitely eSldblished thv jurisdictinn In strikt,' out pr()(:cl:dings undpi.' 

Order l8 should bc vcry sPdfingly l'x,:rdscd dnd only in l'xceptinntll ":<15\..'5, It ShNt!d n\)! 

lx' C'>.cn::is(>d where legal questions of importcl!1cC' and difficulty Misl:." 

The Cou!'1 ut A ppe"! in National i\1B1: finance (fiji) Ltd v BuH P.OOOI /\!SC0057 of 98 held 

theilif illq;i:ll issue «In be' rais(:d un the f<1(15 as ph.\(ldcd Ihen tht: ,'(lUrfS \-,iIl not strike out 

,1 pk'dding and will ,:l'rtainly nut do 50 on a contl~ntlun that the facts (dllnot be pro\cd 

unless the Sit.ud~.ion is so strong thai judicial nntkt' ((In be takvn o( the falsity Itt d t;Ktu<,1 

,Tll! tvn ti< )fl. 

In an,11ysing the twu dpplkdlinns il appC\lfS to nw thtH t.he Pidinlit'f is daiming inr thl' 

munies uvvvd ttl [hern by the Ddvndant pursuant t(l d M,magement Agn:t·rnent. 

i\(wrding to till' ['bintW !Itt' monics Wt~n,: (,dmed through d short tc'rm letting of the 

['laintiiTs V iHd, The annexure H)-4 in the' :\ffidavit d,l(l'd 31" hUlUMY 2023 provides SOl1lt' 

b<1ckgwund to support their ,'Idlnl nn intl'l'L'St. Evvn it the interest Wd5 paid at th(: 

dis(fct!n!l of tlw Ddl'ndt:mt I dIn of the vil'W U'Vlf there needs to b(' a det.ennil1i1tlon on lhdt 
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issue by Ihe C,)llrt after fwaring t'videno2, In the (~vent if the position lilVUurS the 

DefQnddnt <lftc'r the heari ng thQfe can be an order for (051 against the Plaintiff 

1261 It .:llso appears th,)! the Pldin!ilf hns brought the subst.mtivc .:lctkm within thl' limitation 

period, The dispute un the intel'l'st drising as i:l rcsu It 01 tht' dispute parties faced with the 

Mi:1ndgcment Agreement Therefore' I drD of the view thilt the Plaintiff has the liberty ro 

include thl' claim on thl' inlvl'cst in the plc21(,iings, 

127J F(lr lhe redsons afurementioncd I rule in favour of the Fllaintiff's application to amend its 

St,lit'!1K'nt of Claim. 

r vvish Ie) thimk both It'iH'mxl (ounsc] tor !Ill'ir comprchensiv<.' submissions 1T1d(k~ in order 

to assist Court 

L [)lalnti(f al!p\-\cd to dHll'nd the Sf:atC'l1lL'nt 01 Claim, 

\ohan Liyanage 

JUDGE 


