IN THE HIGH COURT OF FIJT

AT BUvVA

CIVIL JURISDICTION

Coil Action Mo HPE 40 of 2016
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Mortholt Road Harrow HAZ OER Londer, Englond.
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M Bood, Baiwer Soen
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| SECOND DEFENDANT
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Habiliry g nureyears sy the Crown ?rmammgﬁ Act Lop 24
THRID DEFENDANT
BEFORE Mon. Justice Vishwa Datt Sharma
LOUMSEL: Ms. Tikeisuva for the Plaintif€
Mr. Noir D with Ms. Waly 3 for the 1¢ Defendant
Ms. Taukei S for the 2™ and 3¢ Defesadant
DATE OF JUDGMENT: 17" May, 2023

JUDEMENT
[Challenging the walidity of the Deceased's will Distribution of property

and Revocation of earlier gramts in the Estate]
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In the Statement of Claim filed on 24™ August 2016 the Plaintiff stught for the following
Orders and /or relief ageinst the Defendants:
L Order ogainst the First Defandant . o surrender  the Letters of
Admimstration No. 46055 ssued by the Figh Caurt an 24™ #arch 2007 and
for o review of the grant;

Drder that the Probate be wsied m favour of the Plantiff as soie

_?-\5

beneficiary of the Estate of Leore Takily secordance seth the Wil Na
9728,

3 Alternatively - Order that the Firgt Defendort distribute the property i
accordance with the Wil Ne 9728 for *he sole benefit of the Plantiff

4 Order that the First Defendant survender the duplicate copy of the Houging
Authority Sublense no

5. General Damages for lnss of an Joyment of the said property

6. Costs of these proceedings

7. Such Further and/or other relief qg fhs Honouratia Court may deem f+

The 1™ Defendant Unise Cowary filed har Statement of Defence an 157 BMarch 2008

The 2 and 3 Defendants filed thew stotement of Defence on 08™ Aprif 2017
The matter was scheduled for tral gn OB February 2022

The Plaintiff furmshed Caurs with 1S written submission,

Flaintiff's Contention

The Plaintiff Delaimoala Koroleka Takilei Morris is The binlogical son of Vakacequ Drauhicevugy
Tabete Morrg who s the bistogeeal daughter of the late Leone Takilm Tabete and Mere Wati

Yarave Tobete,
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The I Defendant, Unise Camary 15 alao the biological deughter of the late Leone Takilal Tabete
and Mere Wati Yarowy Tabete and currently the Admimstratix of the Estote of Leone Takias

Tabete by Letters of Adminigtration granted it Application Mo, 46955

That on 307 June, 1998 | sone Tokio: Tabete took demise and was survived by hig wife, Mere
Wati Yarevy Tabete ond 7 children.

That the late Leane Takiai Tabete lefr g Wil Mo, 9724 dored 20% November 1996 appointing

his wife Mere Wati Yoravy Tobete as the Executrix/Trustee of hig Wil

He further Devised and Begueathed s property situated ot 23 Aidney Rood Raiwaga, Suva
{Housing Authority Lense Mo, {33117] to his trustes and transfer to his wife Mere Wat: Yarewy
Tabete and his grandson Delaimenla Korsleks Takila) Morris [Plainti F1] 0 equal shares as Toint

Tanants,

That on 307 October 2006 Mere Wat Yoravy Tabete froudulently applied for and obtained g
Brant of Letters of Administration in Application Mo, 45515 in the Estate of Leone Takilai
Tabete knowing that Wil Mo, 9724 was registered with the Regigtrar of Tities. Further, Mere
Wati Yarevu Tobete oiso misrepresented this by stating that the fate Lesne Toiolai Toabets hod

died Intestate

The I Defendant, Unise Cawarn, without censulting the Plamtiff and being fully cware of
the will of the lote Leone Tokilai Tabete, fraudulently appiied for and obtamed Letters of

Admunistration No. 46055 i the Estate of Leone Takio Tabete

The 17 Defendt whilst coliuding with others. fraudulently represented 1o the Registrar of
Titles thot the lote Leone Takisi Tabete wrote hys Will Mo, 9726 under duress whech resuited

in the Will ot being atteched to the Lefters of Administraton Apphoation Mo, 460155,

The 17 Defendant had a Fiduciary Duty to the Beneficiaries of the deceased's Estate ax

contained in the Will Mo 97286 registered with the Registrar of Titles on 317 March (998

The 1% Defendant brecched her Frduciary Duty and acted fraudulently by falsely declorimg on
137 March 2007 thot her father died infestate despite knowing that the Plaintiff was the Sole

bereficiary
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The 1™ Defendants mtention was o gun benehit and deprive the Planr éf's sights as to

ownership of the said property Housing Authority Lease Mo 133117

The 2 Defendant having knowlgdge of the Deceased s Will processed the transfer documents
fo the IV Defendant sccordingly.

IT Defendants Contention

The 17 Defendant and Mere Wat Yoravy Tabete geruinely believed that the lats Leone Taki

Tabete hod ded intesipie

The I Defendant wos unaware of any Deceased's Wil registered with the Registrar of Titleg
and was fraudulently sbtained/ executed and net valid as the Deceased was not capabie of

slgming any decuments due o s Medical Condition and in need would use his Thumb Print

e

Seeking an order thot the Court 1o deciare Wt Mo 9726 as invalid.

&% and 3¢ Defendants Contention

<™ and Y Defendents argued that Wil Mo, 9725 was depesited at the Registror of Titleg

Office on 31 March 1998 by Mere Waoi: Yarawy Tobete

Huowever Wil No. 9724 cannot be locoted,
The {™ and 2 Defendants cannat cenfirm the contents of the Will N G724

That at the Current e, the 17 Defendant 15 the Administratic of the Estate af Lezone

Takilal Tabete by Virtue of the fronsmussion by death deabing Ng. 405432

The said Deceased's praperty iz not transferred to the 17 Defendant os she is the anly

Admingtratix of the Estate of Leone Takilai Tabeta

The 2 Defendant was fully awore that o Will was registered nits office and processed the

frangfer of Property to the 1 Defendont
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Sutmary of Oral Evidence

(i} Plaintifi's Case

The Plaintiff onted not to eall any witness and/or avidence Mowever the Plantiff enly raligd
ort the Agreed fats within the Pre-Trgl Confergnce Minutes und the Agread Bundle of

Drocuments Fried herein,

{7 1™ Defendants Cose
DWW - Unize Cowaru

Laore Tokiol Tabwte was my mother. I wos oppointed os the Admingtratrix on Agphication Mo 46055 Ay

mother, Mere Wati Yaraww Tobete waos grarted with Letters of Admisisiretion in Apmlication ko, 45515
My bty mother told me that there was o AU I wos not awore thot there wes o Wil hur setviged by
Lawyar [ opolied for o Letters of Administration grons in Agplication Me 46055

“Whan sy fother was sfive, no soe informed e obout the WL Whan my mother died. ro ane mantioned
anout my father's Wil My mother wanted to sse tawyer, however, she passed awiry, Liwyer, Lomils Fa
zany e nformed me That T was apponter] o the Executrsy PAdminigtrativ] in the mothers fotate, Copy
af the Will iz producad by the Plomntff T Become aware of this Witl whes this cose commanced Reinties

of my Brother-in-low stay on the propasty "

In Cross Examination [By Plaintif{]

L was not awoers of mother's Inatructiong to the lywyer, [ FECOgNZE Mothers signature on my docament?
Yag. this & mother's signaturs in Application Ne 4558 I did not hove any part to Floy, Mother wouls
have relied an legyl peaple to APy Gt search. My Lawyer to phtain Lattess of Adminstrotion gt
46055 appiivation was mads by Low Solieitars, I saw the Wil ehge APPANSS O page 5 - & withi the Agreed

Bundle of Documents

Vhes will come a2 o surprise when shewn to me. Wil Mg 3776 sppointed mry marther o Executrin ang

berefiviery Unoware of my mother depagited this Wil in the Regirtemy

Re - Exgmination

1
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OWE - Doctor Tupou Wagonilitaki

CEPE 0 TMeawel OFficer Erow Leore Tokilnl posses awy an FEAISHE WHad o gtroke in 1894 Admitted ot
Hasmtel Sght Sue perefvzed, not toflang and not back to ks normal duties After stroke, Dod could Aot
fign. Lettar sought from Hespitel te Bask to put Thumb pror after gtroke The PlaintiFf seid Wil of
Fother I saw the Wil Leone's sigioture :5 o fferant on the WAY from hig novemed segratirs. IF sigrature
shown Zan show delerance The sgmaturs on Wil sor temaotiv sigred 0 the usugl monner ke ise b Sy
Graguated @ {99 storted proctomg o 199 Usethosl to ioek fathar medicaty. Yook so Hosmial for

anmigsien ond physw seesmng Did rat krow and/or told sheut fothar Leons's Wil No e meftinngd fepn

Crogs Examination

(301 "Whist gigeng fines mey fet be stroight Mother diad in 1958 Mother appiwd for Latters o

vy

Agmpnstratien geant foe Leore’s MMusbona Estate T heiped mother agcertain o twper Mother g of

fhary qopver but etoct, Dodf hog streke Broim motter Losne wns not comegEgifad tablong much, T did not

produce any o sgnaties

{31} Counsel representing the 27 and 37 Defendants apfed not 1o nrass examing the witness [IW.
H h e Y
Do Doctor Tupou Wogonikitakil
(32} Counsel Representing the 17 Defendant did not have any Re-examination

Analysis and Determination

(33} The substontve sssue For this Court fo deliberate upan angd determeng 3 "whether The
Deceased's Will Ne. 3726 dared 20™ November 1996 wos executed by the deceased and

is valid for o grant of probote in Law?”

(34} The Plantiff m his Stavement of Cloim frled on 24° August 2016 manly ssught for rebef in
the form of pronouncement of Will Registered Ne 9726 purperted +o have been execyted

207 November 1996 by the Deceased. Lecrne Takilar Tobete {T'@ﬁ?w@r} The Plomtff hag
expresshy required this Court to pranounce for the Vehditv of the Wil dated 207 November

1995
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{35 TInthe current action before Lourt, the 1" Defendont Unise Cowary challenged the Decsoseds E
Willno 9726 dated 207 Movember k996, propounded by the PlaintifF pricipally on the grounds

- [As per her statement of Defence]

{a) Thet she geruinely believed that the late Lesne Takilai Tobetz died
Ltestate.

b} That the will of the deceased was registerad with the Registrar of Title
as froudulently obrained/Executed and not valid as the Deceased was not
capable of signing any document due +o his medical canditions and would
use his thumb print whenever necessaory,

{e})  The Deceased’s will was not exscuted by the Deceased and is null ond

yoied,

(36} Leone Takidar Tobete died on 307 Tune 1998 at the CWM Hospital in Suya,

(37} Pursuont To the Wil Registration No. 9726 of the Dereosed dated 207 fovember 1996 Mers

Wati Yarave Tabete has been appointed a5 the Sole Executrix ond Trustes of hig Estate.

o,
tad
23]

ot

The Decensed Devised and Bequeathed bis property situated ot 23 Aidnay fcad, Raiwags. Suvg
known as MHousing Authority Lease Mo 1331177 to his frustes unoe trost to tromefer to g
q ¥ P

wife Mere Wati Yoraw Tobete and his grandson Delaimoala Koroleka Takilai Morris in equgl

shares 02 joint tenants,

Test for propounding Deceased's Will

(3%) The Deceased's Will propounded by the Plaintiff was executed on 20% Movember 1004

(40} The enus Prebandi in every case lies ugon the purty propounding o Wil He must also satisfy
the Conscience of the presiding Court that the Instrument so propeunded is the Last Will

and Testament of o free and Copable Testator

{41} Further, whenever it becomes necessary on Executors Trustes to establish the due Execution

of ¢ Will, he or she is reguired, ot Common Law, to call one of the uttesting withesses,
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if anvy was gvailabie [Case of Belbin v Skeates 164 ER 689 and Bowmos v Hodgson [TRE6FIE L R.P
ond B 3862 refers)

(42} However the Court will not exciude further witnesses from the relevant evidence for the

purpeses of avoiding froud to the due execution of the Wil

'y
&

“he burden imposed an g porty seeking to propound o Wil wos stated by Lord Hanworth MR

in the Estate of Lavinia Musorove, Davis v Mayhew [1927] AC 244 ot page Z74

"It iz clgar first, that he onus of groving o Wil fies upon the party pesmoumiing
ared secondby that e myet stiefy the conscerce of the Sourt that the matrpment

0 propounded 18 che lost Will of o free and capadie testarar To develep this mile o

. .

fittle further o he must shew that the testoror knew and dpproved of the mgtrument

a8 M tegtamant ond intended it ts e gucn "

Parke & i the course of ks Judgumest i Barry v Butling ] Sarys!

The st maaniog of the term srug groband: is tha. thet oFf ro svidence (8 qiven By

the gnrty on wham the bueden g cast. the Ssue mnmt Be foumed Gt ke ITnood

COSEE LA o of ampased on the RArTY Bropoisding a WL s in generg disoharged

By proof of capecity ondd the fact of BXECUTION from which the knowledas of ang

CERESR L0 The cantants of the metepeent dre aFsened

Propounding Will dated 20° November 1966

(44) The 1" Defendant fied a Statemant of Defence on 18™ March 2018 challenging both the

validity and the genuineness of the Deceased's Wil

(451 Therefore, validity and genuireness are issues that needs determination

{45} That being the Case, than the Plant £f needs 1o subpoens and/or coll erther of the witness's to
Yhe deceased's Will in order to establish the due Execution, validity and the genLingERess of

the Wil

AT1 The Court will wsually proneunce for the Will i¥ one of the attesting witnesses deposes to the

dus axecution of the Will
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When the farmalities for Executing o Will are carried aut, the prasumptian is that the Will i
validly executed and cegent and strong evidence is needed to rebuyt the pmaumphm [Case of
Sherringtan v Skherringtan {2008} FWCA CIV 3267

The Plaintiff at the trial thaught £it to rely on the Agreed facts and the Agreed Bundle of
Documents including the Will doted 200 Movember 1996 filed into Court and opted not to

call any witnese(s) in order to propound the Deceased's Will Doted 20" MNovember 1964

The Copy Will Mo, 9726 of the Deceased, Lesne Takilai Tabete appenrs within the Agreed
Bundle of Documents as Bvidence before this Court There was no objections by the
Defence(s) to the Copy Will filed heren since the same wag agreed upon as forming part of
sthe Bundie of Documents by the parties fo the proceedings. There was no gquestion and/or
any challenge and dispute as 1o the whereabouts of the Original Will of the Deceased sinee
the 2 and 3 Defendants on its Stotement of Defence had stated that "the Defendant agree
only tu the extent that g Will No. 9726 was deposited at the Registrar of Titles Office
on 317 March, 1998 by Mere Wati Yaraws Tabete ' The Defendant further stated that
upan various searches of the Will No. 9726 at the office. the Wil cannos be located. That dus

fonot signting the Will No 9726, the 2% and 3% Defendants cannet confirm the comtent of
the Will”

[t was not in contertion by the parties to the proceedings that there existed 6 Wil of the
Geceased Leone Tokilsi Tabete filed info the court proceedmygs within the agreed bundle of
documents,

However, the 1% Defendant's substantive chollenge 12 the Will executed on 20" November
1396 was based on the allegation of fraud. In thet the 1% Defendant whilst alleging fraud,
stated that the Decessed's Will Mo, 9726 before this Court is fraudulently obtained and
executed and not valid since the decensed was not capable of signing ary document duz 1o

hizs Medical Condition at that current time.
Apart from chove, there were further altegation by the 1" Defendant:

{i} thet she and Mere Wati Yaravy Tabete belisved that the late Leone
Takilai Tabete (Deceased) hod died Intestate
{iiy that the said will was not execyted by the Decessed and
g




(54

e,
L
[8i]
P

(58}

abaiem

I 00 of it

B U Sdarns oy

(it} thaot the Will is Null and Void

The Burdan then falls ante the 15 Oefendant to establish principally that Fraud was involved
in the Execution of the Deceosed's Wil and therefore the said Will No. 9726 is invalid in
Law. In thar the signature olleged of the Deceased on the said Will dated 20% MNovember 1958

was mnt the signoture of the Deceased Lrome Tokila: Tabete and that it hod been forged
Further DWZ Doector Tupey Wogarsbo tai i s evidence told Court rhat.

Leone Takilai has died. had o right sided strake in 1994 and was adimitred to the
CWM Hospital His right side was parafyzed. ot talding and not Back to his normal
dutres. After stroke dad could not sign. He used his thumb orint after streke Thar
Leone's signature 18 dif ferent on the sod Witl and fromm his usual signoture He did

net produce any Origimgl signature of the Seceased

There was no dacumentary evidence obtained from the CWM Hospital 1o astabiish that the
cecessed was admitted ot The CWM Hospital o 1994 and that ke had o Right Sided stroke and

nis right side was paralyzed

Further, there was no eriging) signature of the deceased produced and tendered intg Doure
ag evidence ror any hand writing expert called +o give evidence that would have substant iated
or proved and established that as o result of the stroke and paralytic Medical Condition of
the Deceased. that the Deceased was not i a Concdition £t to endorse the signature on

the Will,

Further no question was raised by Defence Counsel us to the mental copecity of the Late
Mr. Tabete or any evidence led to substentiote the fact that Mr. Tabete after suffering
from stroke and paralytic Madical Condition hed issues in his ability in yeneral
understanding, memory and/or mind at the time the Will was made and executed by him

that is before thig Coyrt.

T find that the aral evidence of {DWET -Discrer Tupou Waoganitaketak masnly forusses on the
Deceased suffering from a right sided steoke and poralytic zondition o 1994 ang wnable to g

rather impress Thumb print on documentations and the Wil met signed o hus usund signature
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anid 5o on His evidence is relative to what hig madieal conddrtion was in 1994 and nat n 19%6

when the Alleged Will No. 9726 was executed

Iaterestingy, it iz notable that the Deceased's Will No. 9725 was in foct execyted on 20
November 1996 and that Leone Takalai Tabete tock demise on 30% June 1998 some 19

months loter

Therefore it can be concluded that there is o $trong possibility that the signature attributed
to Deceased, Leone Tokedai Tebete on the Will No_ 9726 and not an attempted simulotion

by another as alleged by the 1% Defendant herein,
L find that the 1*° Defendont has failed m his bid fo prave the allegation of Froud and that
the Deceased's WAl No D728 wos froudulently abtmined Further the 1 Defendant has even

foiled to prove en the halence of probabibities thot the Deceased's Wil Ne 9726 was

Froudulently executed ant that it s not valid in L,

1t i also necessary to pont out at the very juneture that though the alleged collusion by the
Plaintiff between the 1% Defendant with the others [os pleaded ot partgraph ¥ oF i skatement of
] fraudulently represented to the Registrar of Titles that the Late Leane Takals Tabete
wrate his Will No. 9726 under duress whieh resuited it the Will not being attached to the
Letters of the Administrotion apphoation No. 46058 the Plaintiff has not demsnstrated the
manner m whick the 1" Defendant has colluded with the sthars ta the satisfacton of this
court I find that generally, collusion comprises a secref agresment or conspiraey betwean fwo
purties Yo defroud o third party. The Plantff centended that such collusion fed o the

fraudulent representation by the 1 Defendant to the Megistrar of Titles,

In Conclusion

There is no dispute that there is ¢ Will No. 9726 which wis Registered with the Registrar of
Fitles on 317 March 1998 o 10am. This Wikl was lodged with the Registrar of Titles Office by
The Deceased wife Mere Wat: Yaravy Tabete However, the orginal could not be located, The

copy of the Will No. 9726 appears in the parties orginal bundle of document's Filed in Court

il
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Therz 15 no Question and or challenge rosed by the 17 Nefendant a% to the whereabouts of

the ariginal Will. [1f any to be found).

Whb} The issue roised that the sgneture is nat of the Deceased Leone Takily Tabete and that the

same hos been ferged by somesne.

* Thare i3 no ewdence of any ergmal sigrature of the Decensed produced and
fendered into Lourt on evidence to oliow Court to nfer any substantial
significant dussimilarities between the questoned signature that appears an
the Wil Mo 9726 and any known sigratures,

6 Thergtore there is o Strong possibility that the signoture attribuyted io
Leone Taivia: Tobete on the Will Ne 9725 and nat an attempted sonulation
by another or forged.

® There 15 no Medicnl evidence bafore Dot to show that Leone Takile
Tabete's alfeged stroke and paralytic condition @ any wiry imoacted on the
apitity of Lzone Takide: Tabete's memary and undaratanding ot the time of
the actus Exgcution of the Will and withessed by Two wiTresses 0z sppears

theramn

(67} I find that the Plantiff hgs praved Bis case an the Belance of Frobabiity

(6B) Further the I Defendant has failed to prove and establisn that the signature on the sad W
af the decensed Leone Takily Tabete No 97748 ix nat ks and had been allegedly farged ang/or

allegedly endorsed under duress

&9} The 1 Defendant has alss faded to prove the fact that the Whll Mo, 9724 is ngt vihid i low

erig MNull and Veid, Theres haos been as gwidence lod in Court o this effert

(70} The swdence before thig Court on the Balonce of Probebility prompts me to accept the
genuneness of the signature on the Will Ne 97726 dated 207 MNovember 1996 10 be fthat of

the Deceased, Leone Takilm Tabete

T
[

Accordingly, for aforesaid ratonal, the Cours proraunces in favour of the vabdity of the
deceosed's Will Noo 9726 peopounded by the Plamtiff, Executed on 207 November 1996 duty

registered with tne Registrar of Titles on 31 March 1998 ot 10am aceardingly

b
[N ]
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(72} Although the matter praceeded to trigl it s only st and Foir to grant any costs agamst the
Oefendants herein 6t the discration of this Court,

ORDERS

() This Court pronounces in Faver of the Deceased propounded Will Ne. 972& Executed on
20 rlovember 1996 and registered with the Reyistrar of Titles on 31 March 1995

(0} The Will No. 9726 in i+e form, contents and execution is volid i low.

(i} Letrers of Administration Grant Mot 48515 and subsequent Letters of Administration De
Bonis Non Grant No. 46055 are hereby revoked and to be remitted and deposited into
principal Frobate Registry forthwith,

(v} The 1" Defesdant is arder to surrender and/or hand over any duplicate copy of the
Housing Authority Sublease No. 133117 to the Plaintiff's solicitors forthwith.

vl That the Plaintiff is at liberty to file an application with *he Principal Probate Regigtry
and seek for o Grant of Probate on the Deceased's Will dated 20™ Movember 1996 Andd
complete the administration of the Deceased's Estate in terms of the said decaased's Will
Ne. 9726 accerdingly,

{vi}  There will be no erder as o costs against any of the Defendants herain at the Dicretion
of this Monarable Court.

Dated ot Suva thiz 17 day of  May . 2323

A ";JA. N‘E Q‘L{”MMM g
W1 j
Vishwa Datt Sharmao
JUbsE

fasts
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