IN THE HIGH COURT OF FLJI

AT SUVA

CIVIL JURISDICTION

BETWEEN:-

AND:

BEFORE;

COUMSEL:

Date of Juidgment:

Chvif Action Mo, HBES 110 of 2045

KISSUN DEC as ths Administrotor end personol representative of the
ESTATE OF MEHTAAB BAND of Srewster Street, Toosrok, Suva

PLATMTIFF

SOHAN SIMNGH of NSW . Australio by his lawful Attorney, Deo Prakash Singh

af Lot Bl Sevue Place. Nadera, Mosinu, Businessman under Power of Attorney

Mo, 55175

FIRST DEFENDANT

DEQ PRAKASH SIMEH oF Lot 5! Sevua Place, Nodera, Nosinu, Buginggdiman

SECOMD DEFENDANT

THE REGISTRAR OF TITLES
THIRD DEFENDANT

THE ATTORMEY-GENERAL OF FILII pursuant to the state Procesdmgs

Aty
FOURTH DEFEMDANT

Hon. M. Justice Yishwao Datt Shormo

Me & Singh for the Planhff
M Filipe W for the 1% 2% Defendants
Ms Taouke! for tha 37 4 Dgfendants

Friday 12™ May, 2083 & 9 30 am,

JUCGMENT

[Froudutent Trensfer of property cod whether ilegal, null and weig and be set
aside Fengral Damages ond Execution of Documertt]
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On the gutsat, this Civil Action Case wos commenced by Mehtaab Bano. Whilst the proceedmngs
was taking its cause, Mehtaab Bane took demise Subsequently she was substituted by har
husband, €3sun Deo as the executor and personal sepresentative of her Estote of Mehtaab
Bana.

INTRODUCTION

The Plointiff, Kiasun Deo [substiuted] in his capocity o8 the Administrotor and persomsl
representative of the Estote of Mehtaab Bano filed a Wret of Summans coupled with o
Statement of Claim and sought for the following arders:-

A A decloration thet Plomtiff was froudulently induced to transfer the praperty
comprised «n Certificate of Trtle Ne, 6825 baing Lots [ & 3 on Deposited Plan Mo,
1366 1o the sad Sehan Swgh by s undue nfluence and thot the transfer of the
said property i3 null and vaid

B & declaration that tronsfer of the property from the first Defendant to the
second Defendant Being Transfer No 781113 is idlegal, null and void and be $et
asitie,

& Ap Oeder that Covest No 421418 be renstated.

o A Ordee that the Defendants de exerufe all such documents and do all such acts
ond things as may be mecedsary to re-tronsfer To the Plantiff the said property

E. An account of cll dealings by the Defendants with the said property

£ Geners! damages.

& Such further and/or other relief as the Honourable Court deems just and

eguitable.

H Costs of this action,

The 1¥ and 2 Defendants fded their Statement of Defence on 26" Aprdl, 2015
The Planti#f subsequently fied his Reply ta the Statement of Defence an 15" October 2019,

The mattfer proceeded to trial on 227 September 2022

FPlaintiff's Case {Summarized]

In or gbout 18" October 1988, the Ploint:ff Mehtaook Bano become the registered prapretar
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(by transmission of death as executri) of property comprised i Certificare of Title Mo 6825
being Lots { & 3 on Deposited Plon No. 1366 ot Veisard, Lami

In or about 25 April 1990, the 1Y Defendant (Mehtaah Bano's soliciter) wrangfully procured
and mduced the Plantiff fo execute o transfer of the said property by which the Plantiff
Mehtadh Bana conveyed ond transferred o the 17 Defendant the soid preperty.

The Plamtiff Mahteob Bone was mduced Yo transfer the seid property by undue influence of
the first defendont [who was her sclicitor], but without any separate or independen?t advice
aned without due consideration of the reasons for or the effects of what she were domg,

The First Defendont induced the Plaintiff in signing the transfer document by representing
that they seed to protect the property fram claims by the Plaintiff's other siblings by
fransfereing the said property fo him [1% Defendant] ond that once the case was remplete
[HBC 21 of 1588], the First Defendant would tronsfer the property bock to the Plainti £,

The Tramsfer document wos not read and explaned ta the Plaintiff Mehtoab Bone,

The Plamt+tf lodged o Cavent Mo, 421416 against the soid property o 15 March 1997 in order
ta protect her interest in the said proparty,

In or shout 7 Jume PO13, the 1% Defendont in collusion with the 24 and 3™ Defendants
fraudulently franiferred the sed property o the 2% Defendant in consideration of the sum
of $20.080.00

Tha First and Second Defendants wrongfully applied for a withdrawal of Coveat Ne 421816 and
without any legal basis. The thrd Defendont proceeded to register a transfer of the said
property bang Trdnsfer No. 781113 from the First Defendant to the Second Defendant.

In the gremises, the soid convavance amd Tronsfer of the seid property became Null and Woid
and the Plaintiff is and became entiiled to the return of the soid property.
1% and 2 Defendant’s Case [Summarised]

The Defendants admit that the Plomtiff became the registered proprietor (by transmigs:on of
death as executrin) of the said property.

However, the Plantiff transferred the said property by may of love and affection. by her own
will and Aot under undue influence.

The transfer wos dune in faith, trust ond confidence and the 1™ Defendant Sahon Singh s now
the registered proprigtor of the soid property.
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The I ang 2™ Defendont, seek striking out of the Plaintf's clam,

AT the trial proper, onty the Plannff Gssun Des husband of Mehrtaab Bono gove avidence and
did not opt o call ary further evidence,

The Defence {17 and 27 Defendants] opted not to call the Defence ond/or any witnesses and

cloged thar cose.

Determingtion
It will be noted that this proceedings was commenced by the Plantff Mehtoob Bano

Subsequently, Mehtack Bano tosk demise when the proceedings was sl impending hearing ard
determingtion

By an ordar of R Court of 287 Februery 2019, Mehtead Bamo's husbond Kissun Deo was
substituted sn ks copaoty a3 the Admurgteetor and personal Representative of his wifs Estate
of Mehtaeh Bana.

The Substontwe Issue Tor this Court determine 13 whether this Court con set aside the
Transfer of the praperty camprised in Certificate of Title Mo 6B8ED being Lots 1 & 3 on
Deposited Plon Mo 1366 dated 20 Aprmi 1990 from the Plaintiff Mehtaab Bone o the
First Defendant Sohan Singh?’

Apart from the aforesaid impending Subgtontives T3sues This Jourt olsy needs to determiine
the foliowing-

Y  Was the Flaintiff froudulently induced to tronsfer the property
comprised in Certificate of Titlg No. 6825 being Lats 1 & 3 on Deposited
Plan Mo. 1366 to the said 1% Defendant, Sohan Singh by his undus
influgnce and thet ke tronsfer of the soid property is null and void?

{iiy Whether the transfer of the seid property was legally transferred to
thz 1°7 Defendant, Sohon Singh by way of love and affection given that
the 1* Defendant was the Sohcitor for the Plaintiff in Caze ro, HBC 21
of 1988

{lily Whather the transfer Document was read and exploined to the PlaintefF
before signing by the Plaintiff?

{ivi Whether the 1" Defendant, Sohan Singh advised the Plaintiff that the
said property will be transferred back to Plaintiff once the pending Court

#
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Case HBC Me, 21 of 1988 was determined?

Whether the 1" Defendont Soham Singh acted in Collusion with the 2
ond 3™ Defendant and fraudulently ragistered the Tronsfer of the said
preperty frem the 17 Defendant Schan Singh to the 2™ Defendant Deo
Prakash Singh?

Whether the Plointiff is entitled to ony Damages?

AT the tral, the PlainhfF, Ggsun Dea [PWT] gave evidence. [Summarize]. He stated cs follows: -

My wife, Mahtoab Burio kad o property at Lot [ & 3 on Cartefirate of Title No, 5825
on Depasited Flon Mo 1366

In 198G Soficvter Sokon Siagh [17 Osfendart] &id g Civil code for my wite HBE 21 of
1588,

Title now registered in the nome 57 Soken Singh [Eatubed - 817 rafigpy,

achon Singh was to ik ofter the property and for sofeleeping se et so one
nterfersd in the property.

freperty was fronsfereed on the advise of Sakon Simgh,

My wife and I went together to Sohon Simgh's Office an each acersion,

Afite signed trenster Dacuments ta Sohes Singh,

Ve frusted Schan Singh and that ke will return tha property back to Rer faxhibi -
PEirefars

Covegt placed on tithz by wife Mehtoab Bane becnuge my wite wonted property barl
&yt Sehan Singh e fured

I ofid rot dnow 2 Dafendent, Deo Prakash Singh

Witresses shown affidovit of Mehinab Bane and ientifies har sigmatires (Fxhibic -
Bdirafars

Uinawars of the Canterts of the document.

Witrness is Lakern through perngraph 2, 12 and 13 of the offidavit,

T wos with my wife whan she signad the transfer docoment 43 Paragrant 12 - in or
sbout 1RG0, while my rose with siblings wos sngoing, they would heve got my mothar
o sign off on ¢ transfer of the soid property, and they would be able to sell the
property /£ it remaned i my ngme.

The I Deferdant ossured me if the proserty was in 1™ Defendant's nome # weuld
be safe ang ke would sofeguard it for me.

Sevaral years luter when the case, HEBC 21 of 1988 wos over, T tried to search for
the I Defenvant. 10 get transfar of Land bock in my name but could not find the =
Befandant. : _

T came to snow of the Sale of Property to the 27 Nefendamt when my Augbong didd ¢
titie ggarch in Movember 24

Saek an grder For retuem of forg

In Cross Examination

‘Sahan Singh [ Deferdant ] i case for my wife Mehtaat Sane.

WE
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s Poicd afl s fees Trangfer way signed before Subhogh Forskhotom © wos presest /n
Sohan Singf s of frce when trorsfer was sigred Subkinsh Parshotam tolked to my wife
Wite signed rrengfer on gwn frae wil na force Sybhosh Pargnotam expioined
tronsfer documents to my wite. It was betwess my wife ond Sohart thet tronsfer fy
Sohan Singh then oack to wife Mentagh Bang

Im FHe-examimnmtion

* Forshotem, Sohan and Mysel? presest when transfor was signed o Sedund officg
Sonan Sigh colled Subbosh Parshotam Sohan oid aet give spportusty for me to sofl
any arhes lawyer for gdvice Wife sgred tronsfer for sofe-keeping and T think ghe
told Subhosh Parshotan atout Sofekesping of the property Looked far Sohon Singh,
coufe rot fecate hun Seek an peder of Beture of propesty)

[28] The Plantiff also refied on the Affidavt evidence of Mehtaab Bone aready fied nto Court
and tzndered into evidence as Exhubit - P4 i suppert of an earlier application seekmng for an
arder for the extansion of the Caveat on the sad property Biled on 08 May 2318

[277 This Court hos nated the contents of rhe affidawt theremn und n particulor peragrophs 24, 25
and 26 wherain she deposed thet 7 have o good cade againgt the Defendont. The 17 Defondant
Désf’t( "y fm:yer’* and trusted gdvisor abused iy trust arg contdence i him ang gol me to
tronsfer the soid property to hemseif If Covent Ne 421410 w5 rot extended T will lese the

protection that the Covest would otherwise prowvde to me b0 gecure my claim aguinst the

"

groperty. This 1§ nat the first time thot tre 17 and 2% defandonts have frred fo ramave the
suid caveat. Unkngwn to me, on &5 Aped 2013 the 1% and 27 Defendants Lodged o withdrawal
af caveat on my behalf and attempted to transfer the property tz the J7 defandont Deo

Prokagh Singk

(28] However it 15 akso noted that the Plamtf§ did not zoll, nor dig 1f intend or subpoenaed Subhash
Farshotam to test:ify in court in thus proceedings since he hod withessed vhe fronsfer
documents heren. Me Parshotam would have furned out to be on independent witrngss ond would
have given indenendent evidence for Court 1o delivergte andg determme upan the pending issues
in the current procesdings.

[29] The resson why the Plantiff thaugnt fif net to subpoena Subhash Parshotam is best known to
tre Plamtiff /Counsel.

{307 The 1" and 2™ Defendants wmers not present m Court ot the tral However, they were
represented by Counsel

(31} The 3 ond 47 Defendants were el represented by Counsel

However, 157, 270 I and 47 Defendants filed ther Statement of Dafence and the Plgmtiff
fied his Regply to ?'h-e Statement of Defence.

n
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{337 The 1¥ and 27 Defendants in their Statement of Sefence Fled into Court stated that -

)

(Z}

3)

(5}

In or obout 18™ October 1988, the Phaintiff became the Registered
proprigtor by frangmigsion of desth a3 Executrix} of ol the property
comprised w Certificate of Title No. 6825 being Lots | & 3 an Deposted Plan
Mo 1364,

The First Defendgnt acted for the Plontff in Court Agtion Mo, HBE 21 of
988

The Plomtiff transferred the said Property in Question by way of love ond
affection and by her awn will ond wasg not under undug nfluence 1o the 17
Defendant Sonan Singh.

The transfer was done in good farth, trust aned confidence and the 17
Defendont is now the regstered proprietor of the said property.

Tha 1™ and 2™ Defendant seek for the striking eut of Plaintiff's Cloim with
cosTs.

[34] The 3™ and 4™ Defendants in their Stotement of Defance stuted -

{9}

That the fransmission by death was in the name of the Plaintiff Mehtoab
Bane as Cxgeutrix and the plece of lond i3 Wnown a3 Wabuo containing 14
acres £ ronds and 25 parches

The praperty comprised i CT 6825 was transferred to Sobon Singh (1%
Defendant] on 26™ Aprit 1990,

The Plaintiff placed o Caveat No. 421416 on the Trtle on [87 Morch 1697,

The withdraws! of the Caveat and Transfer of the smd property wos
endarsad m error and rectified accordingly

Loveat No 421418 is valid and transfer ng, 781113 hos been cancelied,

[351 It s not i dispute that the 3 Defendant reinstated Coveat no 421416 which wos extended
by the Court until further orders of this Court an the saxd Certificate of Title Mo, 4825
being Lots 1 & 3 on Deposited Plan No. 1366 and cancelled the Transfer no 781113 ta
the 2" Defendont, Dec Prakash Singh accardingly,

[367 Therefore, the said property m Question on the Certificate of Title No. 6825 on Deposited
Flan Mo. 1366 wos still registered under the name of the 1Y Defendant, Sohan Singh
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[41]

[42)
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Roooroingly.

The Writ of Summons fsizd on 09 Doy of March 2018 sesis varous Torms of eeligf agonst
the Defendants but the first relief sought s thot the Transfer of Certificate of Titie Mo
&B25 being Lots 1 & 3 on Deposited Plan Mo, 13646 to the 17 Defendant Sohan Singh by
his unpdue influence be declored rull and voaid

The Slaiti £ cantends ~

Y Thar the First Defendont Schan Singh committed froud in inducing
fehtoab Bano to tronsfer the property Lertificate of Title No 6825
being Lots 1 & 3 on Deposited Plan Mo, 1356 to him as o gift by promising
to return the property to her but has failed to do g0

. The 1Y Defendant, Sohon Singh attempted to remove the Caveat of
Mehtoab Bano and then transfer the property te the 2™ Defendont, Deo
Prakash Singh.

s That the Plaintiff shared ne relationship with the 17 Defendont excaept
that of o lowyer and o client relationship and that no relotionship of
natural love and affection con arise between g lawyer and a client

" The 1* Defendant paid no menizs to ccquire the said property Certificate
of Title Mo. 6825 being Lots 1 & 3 on Deposited Plan MNo. 1366 and it
is in the interasts of justice to imply a cesufting trust in fovour of the
Plaintiff's Estate so that the property can be returned to Mehtaab Bano.

Howsver the 17 and 2% Defendants submytted otherwise that the Plaintiff connot rely on
resuiting trust or constructive trust as it was not pleaded in the statement of cloim and
any mention of it should be disregarded by the court.

Constructive Trust is o duty by one person or company Yo hold some property for another
person or company. The trust holds property for the purpose of remedying o situation
when thot person or entity may have being wroang.

However, in the current proceedings the Plaintiff had not pleaded constructive trust and
therefare this court finds thet the Flaintiff conmot raoise this fssuz in the current
proceedings nor that the Court can in anyway imply o Resulting Trust in faovour of the
Plaintiff's Estate so that the preperty con be returned to Mehtach Bane or the Estate.

He further submittad that the Plaintitf has not proven itz case on o Bolonce of Prebabilities
ared therefore the claim cannet stand as o comtravenes Section 39 of the Indemnity,
Guarantee and Bailment Act 1881
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[45]

[40]

{47]

[48]

{493

It is apparent from the evidence before this Court that the 1Y Defendant Sohar Singh was the
Sotizitor of the Plaintiff, Mehtoab Bano and acted for the Plmn®i#f in Civil Action N HEBC 21
of 1998

1t is glgo apparent from the materials filed herein that the Fiaintiff allzges that he wes induced
te transfer the said property by undue influence of the ¥ Defendant under his direction, dnd
pursuant to the farth, trest and confidence, she reposed an him independent advice and without
dus consideration of the reasons for the effects of what the Plaintiff was deing and accordingly
seeks To set oside the fronsfer thot enumerated from it and re-transfer the property to the
Plantiff accordingly.

The Plaintiff Kissun Des in his capecity as the Substituted porty to the proceadings gave
evitence in Court end explained that the First Defendant. Sohan Singh had advised him and hig
wife Mehtoch Bano 1o fransfer the property Certificate of Title No. 6825 %‘Seéng lots 1 & 3 an
Deposited Plan No. 1356 # his nume far safebeeping so thet someaane else does not interfers
with the said property. At thot time bis wife's relotives were challenging the property
awnership and Schon Singh {1 Defendont] was his wife's lawyer. Further, he told Court that
1% Defendart, Sohon Singh odvised then that he will look afizr the said proparty and they
frusted that he will return the said property 1o them ance the property tase was aver,

He tod Court further, that s wife ond hum would not have agreed to transfer The preperty
comprised i Certificate of Title No 6825 being Lots 14 3 on Deposited Plan Na, 1388 tg the
¥ Defendant, Sohan Singh if they knew in 1990 that he will Aot return the said property io
them,

Hewever, the Flaint ff stated that they were betroyed of his trust by the 19 Defendant. Sahan
Singh when he failed to return the eaid property to his wife

It wiil be noted that the transfer documents were signed by the Plaintiff, Mehtaab Bano, and
17 Defendant, Sohan Singh ond witnessed by a Semor Lawyer, Subhash Parshatam on 207 Apri
1990,

According Yo the evidence of the Plamtiff Kissun Deo, when asked i crass examingtion by the
First Defence Counsel, he told court that his wife used to read the Fij Times and understood
the transfer documents and the signoture on the dacument belonged to hus wife Mehtaob Bann.
When he wos questioned further thot his wefe wes angry? His reply wes why should the wife
be angry and sign under pressure? Wife did nat complain to Subhash Parshotam and signed the
transfer document on her own free wil no force” Subhash Porshotam explained the document
to my wife I think my wife toid Subhash Parshetam about sofe keeping of the property”

However, the Plaintiff Lodged o Caveat on the said property seven {7} vears later on 217
February 1997 farbidding the Registrotion transfer other instrument affecting the snid land
absolutely, until thig Caveat is removed, withdrawn by her or by arder of the Court unti! same

(J
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removed under Section 110 (1) of Land Transfer Act,

The Question that comes Yo mind 13 why did the Plaintff Mertaah Bone lodged the Covest 7
vears later after signing the tronsfer documents of the sod property to the | Defendant
Sukan Singh?

Was i an afrerthought by Mehtaal Bano that she dud this for the reasons best known 1o her?

The transfer of the property to Sohon Singk {17 Defendant] wos signed onto the Cartdicote
of Titiw on 267 April 1950 whereas the Coveat wat registered on to the Title 7 vear fater on
19" March 1997, The purpose of the Caveat thus registered some 7 vears after wos dafeated

The allegoton by the Flamtiff that the 1 Defendant, Sohon Singh acted in collusion weth the
& gngd 3 Defendonts and fraudulently transferred the property to the 2™ Dafendant Des
Prakash Singh in consideration sum of $20.000 has not been established and proved by the
Plantiff in rerms of the evidence before this court, since the 3 Defendont, The Registrar of
Titlag an ts Sigtement of Defence had stated that the withdrowal of the Caveat be. 421415
and Transfer of the sod property was endorsed onto the Certificate of Title in error and that
the gume has row Deen rectited and Transfer Ne, 781113 has been accordingly cancelied

The alizgotion of undue wmFiuence by the I Defendant Sohan Singh os was roised by the
Ploint:4f in bug Srartement of Jlaim hos not been established and/or proved by the Plamnife x
terms of the ewidence givan betore this Jourt Kissun Des the husbend of Mehtach Bome in
bus evidance confomed to the Court that Mehtash Bang signed the Transfer Document on her
pwn free will and not forced mte swning in the presence of Subhesh Parshotom, Schan Singh
ong him.

The Plantiff Kissun Deo whilst giving evidence toid Court in Cross Sxaminction that the ¥
Defendant, Schan Singh adwised the Plantiff that the said property will be transferred back
ta the Plantiff upon the disposition of the pending High Court Zivil Case HBE Me 21 of 1988

However, I find there 15 nsufficiency of evidence and thot these foot hove nat been ether
estublished i Jowrt and/or proved in evidence,

Mo deubt the said property changed nands from the 197 Defendant, Schon Singh to the 2%
Defendant Des Prakash Singh

Howaver the Registrer of Titles mits Statement of Defence has explained that the Tronsfer
Registration Mo, TB1H3 was erdorsed on the Certifigate of Title imerror on thew part and tha,
the same was cancelled and rectified accordingly,

Prime Facie, upen perusol of the tromster documents [Exhibit P2] 1 establishes that Mehtaab
Bane Rad transferred the property on the Certificare of Title Ne 6825 baing Lats 14 3 on

H
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Drepositead Plan Mo, 1366 to the 1Y Defendant Sohan Singh for love and affection in the
consideration sum of $10.00,

T mave token ints ¢onsideration the following in order to errive ot my determinction of the
matters in terms of the issue "whether this Court con set aside the Transfer dated 200
Apri} 1990 from the Plaintiff Mehtaob Bano to the 1% Defendant Schan Singh together
with the other issues as enumerated ot poragroph 23 [ - [iv] of my Jucgement
hereinobove.

1Y Tae Evidence of the Plaintiff Kissun Deo

(2} The affidavit Evidence of the Phintiff, Mehtoab Bane [Deceased]
{3) The Pleadings ¥filed harein by porties to the proceedings.

(4]  The Exhibits tandered ints evidence and

{8} The weitten and oral Submissians furnished te Court

I find that there is insufficiency of evidence te establish rhe Plaintiff's ollegation as to the
issue thot the 1 Defendant Schan Swgh mfluenced, induced and odvised the Plantiff 1o
trarsfer Certificnte of Titie Mo 5525 bamg Lots 1 & 3 on Deposited Plan Ne, 1366 fo his name
fap the Plaintifi's protection of the interest ond entitlemant and the same Certificate of Tithe
blo. G825 being Lots 1 & 3 on Deposited Plan Ne. 1366 will be tronsferred back te the Plontiff
after the disposition and determination of the Civil Action HBC Mo 21 of 1948

If the transfer in fact s alleged by the Plomtiff wos to take effect os pleaded heren, then
the Plointiff, Mehtaah Barm and the 1™ Defendant Sohon Singh should have slso entered intp
an agrzement es well and/or entered into a Sole and Purchoge Agreement scoordingly. The
Agreement defintely would have clearly spelt out what would happen to the Certificate of Titie
Na. 5825 being Lots 1 & 3 on Deposited Plan Mo 1368 after the determinotion and dispasition
of Ciwil Action HBC No. 21 of 1958,

However 1 do note thot the tronsfer was signed by the Plamtiff Mehtaob Bane fo be
transferced to the 1% Defendant Sohan Singh in the consideration sum of 510 for love ond
affection.

The transfer decument [Exhibit PZ] was signed by the Plantiff Mehtoob Bang to the ¥
Defendant Sohan Singh, and further witnessed by a Seniar Counsel, Mr Subhash Parshetam.

According to Kissun Deo's evidence, he fold and confirmed to this court that the transfer
Document was signed in The 1% Defendon?' s office at Cumming Street in Suva, in his presence,
together with his wife Mehtaab Bono, Schan Singh and Subhash Parshotem accerdingly. The

il
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witnass Kissun Deo further confirmed that Subhash Parshotam spoke Yo his wite Mehtaat Bono
befere endorsing his signature on the Transfer Document. Whaet Subhash Parshotam spoke
about to Mehtash Bane was rot ascertamed by any of the Counsels Trom the witness Kissun Deo
at the haorng.

Therefore with above in mmd i can thus be ascertamed cleorly that the Plamtiff was spoken
ro by the Lowyer Subbask Parshotam whoe hind o fact explained the Transfer Documents before

o
i

having the signatures endersed an the Tronster Document,

The Plaintif? failed ta Subboena and/or call the witnessing officer to the transfer Document,
#r Subhash Papshotam to give ewdence in Court as to what tronspered on the day in Questan
when the tronsfer Document was being witnessed by him

g evidence would have defimitely established the fact whether the Plamfitf Mehtscl Bane
woe nduced mfluenced and advised by the 17 Defendart Schan Swgh to rronsfer the sad
Sertificate of title o the ¥ Defendun?'s name for sofekeeping ond protection ohd wouid be
tranaferred back to the Plamtiff once Jadl dcton ao 21 of 1988 was determined by Court

8Ar Subbozh Parghotam im ks capaoity 95 @ wiiness o the Transfer Dicument may have goven
Independent advice to the Floimnff Mehraab Bono before she endorsed and for smgned the
transter

The diapute o5 to wherher anndependent advice and/or Counsel was sough? by Menhtaob Bano
could have beer ascertamned, confirmed ond substantioted oy Mr Subhash Porshotam «f ne was
subpoerined and celled inte cours to give evidence n the matter,

issur Dea in his evedence tald Court that Sublkash Parshotor explamedt the rrarster document
s Mehtagh Bane. However in Rg-Examnation the witness told the Court that Sohan Singh did
rot give an appertunity To him to call any other lawyer for adwee,

T+ was for the Plant:#§/Counsel ta Establish and prove his case i terms of evidence on the
Rglence of Probabilities to the Court Further, the reason as to why the Rlaintiff gnd /or Counsel
faited and opted not to subpsenn end/or call M Subhash Parshotam fo give ewidence nfo Cour?
as to what trongpiced on the day of the sigmng of the transfer documents. Mr Subhash
Purshotam would hove appeared to be the best witness since he was physically present and
carred out his duties w his capacity as a very semor courgel at the Ber Toble witnessing the
Transfer Document. What better evidence did the Plaintiff and/or the Counsel representing
desired?

I Mr Subhesh Parshotam wes subpoenced by the Plastiff then definely he would hove
cleared the doubt and the aliegotions roised herem whetner

Any Independent legnl advice was sought and grvern to Mehtagk Barg or not?

i
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75

[76]

77}

78]

{89]

(811

[82]

i Whether she signad the Transfar Documents on her own free will without oy
inducement and/or undue mfluence to tronsfer her property to the P Defendant
Sokon Singh?

i, Whether the property was for safe keeping and protection and would be returred to
Mehtaoh Banc upor disgosition of Civi Action Ne 21 of 1938 by Sohon Simgh?

I reiterate that there s insufficiency of svidenne befere thit court and on the belanee of
probobiiity the PlamtiFf's cose fails,

Inthe circumstonces. the Transfer of the property cemprised in Cartificate of Title Mo 825
being Lots 1 & 3 on Deposited Plan No. 1365 dated 20™ dpri! 1990 from the Plaint£¥ Mehtanb
Bano ta the First Defendant, Sohan Singh conmo® be set aside as seught for by the Plaintiff
nergin for the ratenal herginabove.

Covect Ne. 421416 placed en the said Certificate of Title with the Registrar of Titles in the
Hke 3 remaved and accordingly Dismissed,

In Conclusion,

I find that the Plaintsff has foiled o estebiish and prave on Balance of Probabilities that
Mehtaah Boro wes froudulently induced to transfer the property comprised n Certificate of
Title Mo 6825 being Lots 1 & 3 on Deposit Plon No. 1364 fo the 1 Defendont Sohan Singh by
res undue influence and thot the Transfer of the said praperty is aull and veid Therefore, this
allegation fails and is dismissed accordingly.

The Transfer of the property from the 1¥ Defendant. Sohan Singk to the 27 Defendant being
Transfer Mo 781103 i3 neither illegal nor null end void and cennot be set aside since the
withdrowai of the said Transfer of the property was endorsad in errar by the 3™ Dafendant
Registrar of Titles and thot the same has now been rectified ond reverted 1o Sohan Singh and
the parties have been nccordingly informed by the ™ Defendont. The Registrar of Titles.

The transfer of the sad property was legally transferred to the 1* Defendant, Sohan Singh
by way of love and offection given thet the I Defendont was the Sakicitor for the Blantiff in
Case no. HBC 21 of 1988,

I find that the tronsfer documents was read and explaned to the Plaintiff Mehtaab Bano by
the witnessing af ficer and lowver Mr Subhash Parshotam before the Plamtiff actually endorsed
her signaturg on the transfer document,

This Court alse finds that there is no concrete evidence that the 17 Deferdunt, Sohan Singh
adwise the Plaintiff Mehtoab Bano that the said property will be tronsferred bagk to the
Plaintiff once the pending court case HBC Mo 21 of 1988 was determined ond digposed by this
Caurt
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Finally, there s no concrete evidence oise before Court to establish the allegation of collugion
by the 1 Defendant that he had acted v sollusion with the 2 and 37 Defendants and
froudulently regsterad the transfer of the sad property from the soid Defendant. Sohan
Sengh to the 2 Defendant, Deo Prakash Singh accordingly,

[(B4] The Plantiff s not estitled to any domages us sort for i nis Statement of Clgen in the

piroumstances arcordngly

[B51 That Coveat Mo, 421416 i5 reinstated and vahd and Transfer no. 78LITI has been accarangly
cangelied

[86] The Certfizate of Titie Mo 6825 being Lets 1 & 3 on Deposit Plon Mo 1368 s currently
gndarsed v The nume of the 17 Defendant. Schan Singh as the propretor ancordingly,

ORDERS

i The Plaintiff's Writ of Summons Coupled with the Statement of Claim filed on 08" March
2015 is in its entirety Dismissed

" Cavest Mo 421416 in the like is remaoved and Dismissad.
s There will be no order for casts granted at the discretvion of this court.
Dated at Suva this 127 day of May 2023
.S
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VISHWA DATT SHARMA
JUDEGE,

Lo, Sheben Singh Lowyers, Suvd
Rechweod Law, Huva,



