IN THE HISH COURT OF FLIT
AT SUVA
CIVIL JURISDICTION

Civit Action Mo, HBC 33 of 2023

BETWEEN: CHACAL MARITIME ENGINEERING PTE LTD a limited Hability company
having its registered office at Floating Drvdock of f coast of Mavutu, Loutoka
wy Figs,

PLATNTIFF/APPLICANT

ANDE FIJI DEVELOPMENT BAMK a bady corporate duly sonstituted under the Fig

Development Bank Act and having ifs principal offige ot 36D Victario Parade,
Suwva in Fiji.

DEFENDANT/RESPONDENT

BEFORE Hon, Justice Vichwa Datt Sharma

COUMEEL: Mz Tikoizuva M ~for the Plaintiff

Mr. Lojendrs. N - for the Defendant

DATE OF DECISION: Thursday 067 April 2023 - 9 30am.

JUDGMENT

fAnplication seeking for a Quie Timet Injunction]
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Introduction

Lo The Plantiff in these proceeding filed @ Writ of Summons on 06™ February 2023 and seught

for the fallowing orders:

{1

£

$228 34410 for the foss of busmess suffered by the Plaintiff os a result of
the tender;

$55 00000 for the pavments paid to the Defendant after the tender:

An order that the Plaintiff has equitable rights of redemption on its
properfies held in security by the Defendont,

Aninunchen order restraimng the Defendant:

Speciol damages:

Gengral demages;

Logtd on indemnity basis;

Fost judgment mterest and costs:

Any other relief which in the opnion of this Honourable Court is just and

gxpedient

Thie Plantiff on D67 February 2023 also filed on Inter Farte Notice of Motion toupled with an

affidewit in Support deposed by Rufus Thadeus DCruz pursuant to Order 29 Rufe 1(1) and

Rule 2 (1) of the High Court Rules and the inherent jurisdiction of this Court seeking for

the following arders:

(0}

{b)

The Defendant by stself and/or through 115 hus servants ond/sr agents
and/or Solicitors, and/or howsoever be retramed in the interim from selling,
trangferring, charging, mortgaging assigring or disposing off or in any
manner or farm from deching with the propertiss deseribed s Floating Dry
FT - Dok ~ Caisson Dock "FRGI00" of ficial number 004520, until fyrther

arders af the Cowrt:

The Defendont by itself and/or througn its ks servants and/or agents
ancl/or Solicitors, andfor  howscever be regtramed m the interim from

seiling, transferring, charging, morfgaging, assigning or dispesing off or in
3

o
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any manner or form from deeling with the properties described as Motor

Tug, OV Ocean, of ficinl number 00412 until Further orders of ¥he Court,

{c}  The Defendant by itself and/or through is his servants and/or agents
and/or Solicitors, and/or howsoever be retrained from selling, fransferring,
charging, mortgaging, assigning or disposing off or in ary manner or form
from dealing with the propertiss deseribed as Floating Dry FT - Dock -
Carsson Dock "FDE100" of ficial number 004620, until determination of the
cimim by the Plantift:

(d}  The Defendunt by itself and/or through its his servents and/or agents
and/or Sohcitors, and/or howsoever be retraired from selling, transferring,
tharging, mortgaging, assigning or disposing off ur in any maneer or form
from dealing with the properties deseribed as Motor Tuag, €V Qeean, afficiel

number G412 until determination of the claim by the Plainti§f:

{e}  Further that the costs of this epplication shall be paid by the Defendant:

ard

) Any further relief this Honorgble Court deems just.

The Defendant opposed the Plaintif£'s application and filed an Affidavit in Cpposition on 147
February 2023

Background

The Plaintiff made an apphication for o loan fram the Defendant. The loan was approved in the
total sum of $5,855,185.22. On 20" November 2018 the Defendant wssued its formal Loan

offer leftter to the Plaintiff, The term of the loan was 10 vears,

The Bank in consideration for the loan facility took the following securities -



Chacat Marithne Engiasaring Pre Dot s Vi Develonment Bask HBO 33 of 2023

{a) First Registered Debenture over all assets & undertaking of the company
inciuding 113 uncalled and paid up copitel;

{u) First Registered Ship Mortgage over Floating Dry Dock - Caisson Dock
TEFDEIN0” to be acqguired from Japon

(¢} First Registered Bil of Sale over Werkshop Eguipment;

(dy  Personn] Guarantes given by the Director of the Company Rufus T. D'Cruz
for total flability:

e} Deedof Defeasance sver directors Kayman's polioy for Rufus Thadeus D'Cruz
to b iggued (nunimum sum ingured - FID $IMY

{f3y  Adeguate Marine Hull Insurance cover over [b}and relevant insurance cover
gver (¢} abave with Bank's interest noted thereon

Additionai

{gi  Undertaking by the Company To surrender as colloteral to Fiy Development

Bonk (FDB) the relevant Foreshore Lease (s} for the Floating Dry Dock

assigned area to be $sued.

The Plaintitf loan Account with the Bank fell into arrears. Hence arredrs nofices were sent o

the Plamt f but there wos no satisfactery arrangament coming from the Plaintiff

The Defendant aliowsd the Plamtiff numerous clieviotions such os interest only bayments

reduced repayments and Treeze of inferest were qiven to the Plaintiff inlight of Covid-19 since

Maovember 2019,

fHowewar, still the Plaintiff failed to take ary advantege of these relief provided by the Bank

org therefore ifts an account o remon 0 arregrs,

Cn 287 Getober, 2021, the Bank hod no oiterngtive byt proceed to issue o Formal Demand

actice under the sequrmties hald by the Bank,
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10,

i

£3.

4,

i3,

Even subsequent fo above Demaond Notice issued, the Plaintiff entered into several discussion

with the Bank in order 2 endeavor o make arrengements towards its debt oblination to the
Barnk,

The Plaintiff propesed to the Bank that it will sell the "Tug Beat' fo reduce its debt, However,

this did not eventuste and moterialized.

Further, alf other attempts by the Plaintiff to sell the ‘Floating Dry Deck” and "Tug Boat”
failed

On or around 23" May 2022, the Plaintiff after discussions with the Bank then provided the

hereunder undertaking to the Bank:

1. Pay FLB $80.000.00 (Eighty Thousand Fijian Dollars) per month
commencing 317 May 2022 to July 31%" 2022, The payment is due on or

bBefore sach month end; and

2. Afrer July 2022, requast for g debt restructure or debt reduction via
sale of security or the Company sholl commence full monthly repayment
{us per the Loan Offer Letter dated 20™ November 2018) towards the
debt. In the event the Company requests for a restructure of the loan
account, the new ioan term will commence with full repayment as per the

approved loan restructure conditions.

However, the Plaintiff acknowiedged that the above errangements did not restrict the Bank
from pursuing its rights under the lean offer letter and securities executed by the Company

therein,

Unfortunately, the Plointiff defaulted in its Undertuking to the Bank os the June 2022
payment in the sum of $85,000 00 was dishonorsd and there waz no payment for July
2022 at all.

The Bonk hereafter wrote to the Plainhiff altegether a tetal of six (6) correspondence on

24/8/2022 01/09722, 16/09/2022, 03/10/2022, 27710/ 2022 asking the Plaintiff to mcrease

L5




humiad Manime Ergiacering Pu Dl v Pl Doeslopraent Bank o~ 1B 33 al 34623

i7

18

j3°5

20

2e.

23

24,

its repayment from $80 000 to $125 400 per month so that the Plantiffs loan with the Bank

sould amertize within the remaining term of lean of 6 25 vears.

However, the Plaintiff disputed ond the Bank notified the Plaintiff thet it will now proceed to
exercise its powers under the securities held by the Bank. S1ill time and again the Plaimtiff
beng reminded to pay ity debt due and fading will result in the Bonk proceeding to exercize its

powers ovar the securities

The Bonk had no olternative in absence pf receiving any response from the Plainhiff that it
ssved o Demond motice and proceeded to odvertise the Dry Deek and Tug Boat under

Mortgogee Sole in the daily newspaper accerdingly.

The Bank then proceeded to finghze its fender process and the subsequent acceptonce of

successtul bidder.

On 237 Movember 2022 the Bonk wrote and advised the Plaintiff that the Bank's tender
Committee has accepred an affer for purchase of the Floating Dry Dock and given 14 days

rime frame to redeam its mortgage.

The Plointiff loan account shows that o remained inconsistent ofl throughout ond the loan
account debt os at 31V Jenuary Z023 wos in the sum of $6 839 146 98 Insteod of the
Debt balance reducing 63 usual it has grown even beyond the principal amount of loan e

£5 BEE 188 22,

Thus, Flantif{'s application seeking for Quia Timet Injunction accordingly.

Determination

The issue for this Court to determine s “whether the Fijl Development Bank as mortgagee
shauld be restrained from procesding with the mortgage sale of the Plaintiffs Flouting
FT- Dock - Cassion Dock "FO 6107 official number 004620 and Motor Tug, CV Ocean,
official number Q0412227

The Law = thig area 3 well settled.
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The Courts have time and again in various case outhorities have expressly stated that it isa

serious step to interfere with the statutary powers of o mortguges.

The law in Fiji in respect of retraining o morigagee Trom proceeding with mortgege sale is o

combination of principle developed in two (2] leading cases in this area

{1l Inglis v Commonwealth Trading Bank of Australie {1972) 126 CLR 185;

and thiz case is o leading authority on the court interfering with the power

of o mortguges which states the general rule to be as foliow:

“As o gergrel rule ar mjunction sl ast be gromed regtramang o moartgages from

exerciging powers iunferced by o mortgaoe and, i porticular o prwar of fade galseg

the amount of moetgooe debd o thus be not in dissute, be paid o undess o the gmoynt
% disputed, the amolnt claimed by the mortgages be paid into court ged thus ryle

will mot be dupaeted from merely because the mortaaner clovns to be an
; Y

Hed to get

1 the amavete of domoges chhimed against the MmO ganes,

The rule, oy 1t affecty the exercite by o mor tangee of the power of sale o3 statad o thg
?s:a?%_':w;xag term i Halsoiey's Laws of %ram* B md, val 27 o 301
“Fhe  merigeger will not be  restrained  feom exErciging  hus

puwer  of  sele  because  the amount due s im dis pate.  or besguse
the mortgagor aobjects te the mamsner in whith the sale s baing
arranged.  Me  wil be  restraned, howsver, i the mrtgagar
pays  the  gmount  glaimed  imte court,  that . the cmeund
which  the  morigagee  swears o be dug b0 hem uelise, an the

tarems of the mar T, the rlum g ExeEstive 7

{ifl American Cyanamid Co v Bthicon Ltd [i STH] AC 395,

Granting of on inferlocutory (inferim} injunction iz still governed by equitable
pringiples, There 18 no doubt that in an approprigte case, the Court is empowered
o restraint a mortgagee exercising power of sole. American Cyanamid Co. v
Ethicon Ltd [1975] AC 396 case, has besn refied upon many o Time with several
proporticons supported by o number of authorities. These authorities suppart

certain principles associated in the Cyvonamid case that would be considered on the
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"Balance of Convenignce” and that "Damages would be an adequate remedy” to

the Plaint fF.

In ascordonce with the "Inglis” principle, it 15 o mandatory reguirement that all the monies
thot gre due ond payskle under the mertgage ag per the mortgagee claim needs to be paid into

the Court by the Mortgager before this court wil consider the injunction application

The evidence before thus court is that the Plaintiff s in substantiol arrears owed under the
loon gczount to the Defendant Bank. As at 31 January 2023 the Plantiff has o closing balance

of $6 839 146 94 whigh 5 now due and owing 1o the Bank,

Applying the Ingls Principle heren, o sum of $5.839 146 94 is the total sum thet 18 required
to be podd nto the Chiet Registrar's interest bearing account in Court before the Plamtiff can

seek To injunct the Defendant Bank from exercismg 113 martgagees power

Natably, the Plaintiff has at no time informed Court erther ot is gomyg to moke any payment or
Fns the ability to pay unte Court the said payment owed to the Defandant s 1o comply with

tne requirements of Inglis Principle

The failure on the part of the Plamniff 1o make poyments inte Court i fatal and is a ground

alone for refusal of the interim injunction orders sought against the Defendant heremn.

The Principle developed i American Cyaramid are o gude only. However 7 will equelly apply

herern in addition to the "Inglis principles”.

{a) Whether there is g serigus queston to be tred,
{b}  Whether domages gra on gdequate remedy and
{c} ‘Whether the balance of convenignce favours the refusal or grant of the

itarim injunction,

(il  Whether there is a seripus question to be tried?

On ar shout 23 May 2022, the Plaintiff sigred o letter of undertaking with the Defendont
Bank fo poy $80.000 o month from 31 Moy 2022 to 31 July 2022 after which the Plaintiff

could either request a debt Re-structure or debt reduction via sale of security or continue

&
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35

38,

37

38,

3%

40.

41

with aormal monthly loan repayment. In the event of defauit the Defendont could proceed

with recovery without notice to the Plaintiff

No doubt the Slaintiff made poyments of up 1o $86,000 on or around May 2022 ond $80 000
ot o argund 7 July 2022

On or oround September to October 2022, the Plaintiff odvised the Defendant Bank of the
progress on the sale of the FT Dock with buyers from Mew Caledonia, Cruz Holding Pre Lid

also offersd to purchase the Tug Boot

This was pursuant to the letter of undertaking agreed between the porties where the

Plaintiff chose the option of selling a security to reduce the Bonks Loan debt,

Having perused the undertoking annexure "RD-14° i the Pandff's Affidavit in Supgert the
above was not at olf a condition of the undertaking. However, the undertaking also ciearly
stated that, the compony acknowiedge that the above arrungemernt does net restrict the
Bork from pursuing its rights, under the mentioned loon offer letter and securities

gxecuted by the Company.
The Plaintiff does not chollenge the powers of the Bank under the Mortgoges Sale #

However, the Plaintiff is stating that it has the right to equity of redemption ie. 1 i
gntitied to redeem its mortgage. This is the basis on which the Plointiff has mode this

application seeking for injunctive order

The Plaintiffs loan occount with the Defendant Bark remains in substontial Arrears. The
debt is not denied by the Plointiff. However, in essence the Plaintiff is seeking for more
time in order fo sell the securities and settle the Banks debt. The Plointiff was given
mere time, time and again, but stll failed in its obligation to ensure either fo reduce the

Bard's debt or zettle the debr

Subsequently, Demand notices were issued under the mortgage and the morigeger has failed

tz act in goeordance with the Demord Motice,




Uhacs & mae Hegneeang Pre lad v Fig Dovelagmens Bank - HBO 33 of 3823

44,

45

4.

48

43

5.

Therafare I find that there 15 no serious question before this court to be tried os such in

Gy circumstances,

(i} Damages is an adequote Remedy.

Whether domoges are an adeqguate remedy or not will enly become appiicable if there 5 @

Serus 155ue to De tried?

Thiz Court found that there is in fact no serious guestion to be tried,

Tha Plaintif s claim s secking for redeeming its mortguge ond damages per se.

Therefore, Damages would then be an adequate remedy for the Plaintiff.

(i) Belance of Convenience

Lord Diplock in American Cyananid case ot poge 408 stoted a5 follows.”

It is where there is doubt os to the adequacy of the respective remedies
ne damages aveideble to either party or te both that the question of

balance of Converiences arises "

The Plaintiff s cutstanding loan with the Bonk as ot 31V Jonuary 2023 stood in the sum of
$6 839 144 94, The Plainhiff hos foiled to act n accordance with the mortgege Demand MNotice

ond the debt remams unpaid to the current.

The Plaintiff has not challenged the existence of the impending Mortgoge but hos raized

equity of redemption rights in order to seek the Injunctive Ruling against the Defendant.

I find thot the Plaintiff hos failed to make out a cose against vhe Defendont Bank in erder
to altow this Court fo accede to its apphcation seeking to Restraining the Bank from exercising

its bona fide Mortgage powers and Rights.

The Balonce of Convenience therefore favours the Defendant i the refusal to gront the

injunction order sought in the Plaintiff's application.

10
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53,

54,

55.
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57.

[

{2}

In Conclusion

There is no evidence before for this Court that the outstonding loan of $56.839,146 94 by the
Plaintiff as af 31%° January 2023 will be pwd into Court in terms of the condition loid down in
Case of Inglis v Commonwenltth Trading Bank of Australia [1972] 126 CLR 161.

Further, upon a careful consideration end application of the principles set out as o guide m

American Cyanamid Cose-

{a})  There is no serious question to be tried by this Court.

b} Plaintiffs remedy {if any) s in domages, and

o)  The balance of convenience fovours the Defendamt Bank FDB. Therefere,
Plaintiff's injunction application is accordingly refused.

The Defendant Bark is af Hibarty within its Mortgage Rights to exergise its powers given by

the statute and the Common Low.

The PlairtiFF has faled to make out o case fovoring any grant of Inferim Injunchion grders as

sought therem,

The Plaintiff's Injunction application before this court fails.

Coxts

The Application procesded fo full hearing. It is only appropriate that T grant o summarily

azsessed costs of $1.000 againgt the Plamyiff,

ORDER

The Plaintfé Tnter Parte Motice of Motion seeking for (Juia Timet njunction filed on 067

February 2023 fails and 15 secordingly chsmissed,

There will be Summarily Assessed Costs of $1,000 against the Plaintiff.

13
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137 Substantive Writ of Summens coupled with The Statement of Chaim o take s normal cause

henceforth.

Dated ot Suve thiz 08" day of  April . 2023,

2
f”‘g‘ } g
N

Vishwa Datt Sharme

JUREE

<0 THOISV A LAW, BUVa
LATENDRA LAWYERS, BUVA



