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[1]  This is an appeal against conviction and sentence arising from a trial in absentia
at the Savusavu Magistrates’ Court.

[2]  On 11 August 2021, the appellant was charged with common assault and released
on bail to appear in court on 19 August 2021 to answer the charge. The incident
allegedly occurred on 11 June 2021 at Savusavu. The ccjmplainant was the
appellant’s partner.

[3] When the police charged the appellant they took all her identification details. The
appellant was a Fisheries Officer based at Galoa Fisheries Station. She resided at
Makosoi, Pacific Harbour and she provided all her contact details (mobile number
and email address) to the police.



[4]

[5]

[6]

[7]

[8]

[9]

[10]

On 19 August 2021, the court did not sit due to the Covid-19 pandemic. A court

clerk adjourned the case to 21 December 2021 for mention.

On 21 December 2021, the case was called in court without an appearance from
the appellant. There is no record of the appellant being informed of the court date
of 21 December 2021, but there is an email dated 20 December 2021 to the
Savusavu Court Registry from the appellant requesting for an adjournment until 3
March 2022 as she was not able to engage in any travelling due to her late stage

of pregnancy. The learned magistrate acknowledged this email and adjourned the

case to 30 June 2022. There is no record of the appellant being informed of her
court date of 30 June 2022.

On 30 June 2022, the case was called in court and the appellant was not present.
The case was adjourned to 28 July 2022 for hearing.

On 28 July 2022, the hearing proceeded in absentia without the appellant's
attendance.

On 23 August 2022, the learned magistrate found the appellant guilty of the charge
in a judgment pronounced in court without the appellant being present. On the
same day, the learned magistrate sentenced the appellant to 5 months
imprisonment suspended for 3 years.

On 16 September 2022, the appellant filed a timely appeal against her conviction
and sentence. She has advanced four grounds of appeal, but her principal
complaint is that the learned magistrate made an error of law in convicting and

sentencing her in her absentia.
The Constitution allows for trials in absentia in the following circumstances:

“Every person charged with an offence has the right — to be present when
being tried, unless —






waived by the accused (Chand v State [2017] FJHC 865; HAA13.2017 (17
November 2017)).

[16] A more specific statutory provision for trial in absentia relates to minor offences
punishable with imprisonment not exceeding 12 months. Section 167 of the
Criminal Procedure Act provides:

(1) This section applies to any case in which an accused person is charged with
any offence punishable with imprisonment for a term not exceeding 12 months

and/or a fine not exceeding 10 penalty units, and where the accused person-

(a) does not appear at the time and place -
(i) appointed by the summons; or
(i) by any bond for his appearance that he or she may have entered into;
and

(b) personal attendance has not been dispensed with under section 83.

(2) Notwithstanding section 165, where the matters specified in sub-section (1)
apply in any case, the court may -
(a) proceed to hear and determine the case in the absence of the accused; or
(b) adjourn the case and issue a warrant for the arrest of the accused in

accordance with the provisions of section 84.

(3) A court shall only proceed in accordance sub-section (2) upon production of
the bond entered into by the accused, or upon -

(a) it being proved that there has been proper service of the summons a
reasonable time before the date fixed for the case, or on production of the
relevant bond; and

(b) the court being satisfied that the accused was informed verbally or by the
documents served upon the accused, that the case might be proceeded
with if the accused did not attend the court as notified.






