INTHE HIGH COURT OF FIT AT SUVA

Civil Action No, HBC 93 of 2018

BETWEEN

F1Jl DEVELOPMENT BANK a body corperate having its head office at

360 Victoria Parade, Suva, Fiji

PLAINTIFF

AND

ANAND ATILESH CHANDRA of 16, Fantasy Road,

Nadi, Company Director,

1 DEFENDANT

SUBHAS CHANDRA of 63, Bryan Road, Fantasy Island,

Nadi, Company Director,

274 DEFENDANT




{Counsel : Ms. N. Choo & Mr. Wally for the PPlaintitf

Mr. F.oKova & Ms, Takah for the Defendants

Date of Hearing : 30 August- 1+ September 2022
Date of Judgment : 0@ Aarch 2023
JUDGMENT

[T} The Plaintift filed the writ of sumnons and the statement of claim, which was later

amended, seeking to toliowing orders:

a. Judgment against the Defendants in the sum of 58,235,241.00.
b, Interest accruing thereon from 7 March 2015 at following rates uritil fuil

pavment is made,

Loan Account No, 161156 9.5% per annum
Loan Account No, 161215 3% per annum
Loan Account No, 161272 5% per annum
Loan Account No, 161347 8.4% per annum

¢ Both Defendants to surremder their passports to Court unless they provide
free an unencumbered assets of them for a total value of not less than
58,238,241.66.

4 A Writ Ne Exeat Civitate be issued and directed to the Sherift ot the High
Court, Police Department and Customs and Immigration Department
commanding them that in the event the Defendants seek or attempt to
depart the Jurisdiction of the Court, they be arrested and produced betore

the Court,

O



e.  Costs of this action; and

£ Any other reliefs this Court deems just and equitable.

[2]  The Plaintiff, since 2012 made the following loans and advances to Toa {Fiji) Limited, a

company in which both defendants were Directors and Shareholders.
I Loan Otfer Letter - 14r Augast 2012 - $4,387.246.00
. Loan Offer Letter - 227 August 2013 - $872,600.00

L Loan Offer Letter - 27 June 2014 - 500,000,040

(3] The Defendants provided following list of securities,

f.  1*Registered mortgage over CT 41085 - Mortgage No, 764762
. 1*Registered mortgage over TLTB Lease 30656 - Mortgage No, 787989

1L 1% Registered mortgage over CT 38874 - Mortgage No. 764763
V. Deed of debenture over assets and undertakings of Toa Fiji Limited dated 16"

Qcipber 201 2.
Bill of Sate dated Lath October 2012 over,

V. Fordson Major duel cab utility registration No. FX 158
VI, Hyvundai station wagon registration No. FM 908

VI Mazda Sedan registration No. FK 957
Plant and equipment and other items to be purchased

VI Soven motor vehicles as follows,
e | X3 Ton Freezer
¢ X Panel Van
e 2x 3 Ton Truck
«  3X 4X 4 Mazda Cabs




Bill of Sale dated & April 2013 over,
1. Grate Wall Mavel H3 Wagon registration No. FIB 568
Bill of Sale dated 18th September 2013 over.

X.  Dongfeng registration No. T 445
X1, Guarantee signed by both Defendants dated 169 October 2012

Xil.  Guarantee signed by both Defendants dated 23+ September 2013

Xifl.  Guarantee sigied by both Defendants dated 17 July 2014

[4]  Total loan amounts provided by the Plaintiff to Toa (Fijl) Limited as at 275 June 2014 was
§R.730,840.00. According to the Plaintift the last repayment made by the Company was on

O3 march 2005 in the sum of 922415080,

i3] The Plaintiff has served several Demands on the Company and the Defendants as

Guarantors but they have failed to make the repayments.

16 As ot 7 March 2018 the amounts outstanding were as follows,

Loan Account No. 111846 $5,343,637.92
Loan Account No, 161215 G1,303,202.48
Loan Account No. 161272 LU75E 262,70

Loan Account No. 161347 $h16,138.56

(7] Plaintilf states that the forced sale value of the secured assets would be around
B 67280000 whereas the defaulted amount is $8,238,241.66. The principal borrower Toa
Fiji Limited has been pronounced a wound up company singe 814 February 2015, Henge

Plaintiff initiated this action against the two Defendants,

(3] The Defendant’s in their defence state that they provided personal guarantees to the

Plaintiff in good faith and thev relied upen Plaintitf as a governmental institution and
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they expected Plaintiff for its know ledge of local conditions and implementation of certain
governmerd pelicies in relation to the poultry indusiry. In other words the Defendants
state that the parties had a fiduciary relationship and that the Plaintiff breached the same
causing loss and damages to the Defendants. Therefore the Defendants sought an order
dismissing the claim of the Plaintiff and judgment in favor of them in the sum of

$14,000,000 for the [osses.

The trial lasted for three days, The Plaintiff had one witness and the Defendants called
four witnesses to testify. The Plaintiff provided 32 Documents as exhibits, The Defendants

exhibited 70 documents during the trial.

At the end of the trial, Plaintiff's counsel informed Court that they do not seek reliet that
both Defendants to surrender their passports to Court unless they provide free an
unencumbered assets of them for a total value of not less than $8,238,241.66. And a Writ
Ne Exeat Civitate be issued and directed to the Sheriff of the High Court, Police
Department and Customs and lmmigration Department commanding them that in the
event the Defendants seek or attempt to depart the Jurisdiction of the Court, they be
arrested and produced before the Court. Therefore the Court will not give consideration

on thase relief.

At the outset I must thank both counsel and their co-counsel far their assistance provided

during the trial and filing of the written submissions,

The Plaintiff, Fiji Development Bank [FDB] provided loan assistance to a company by the

name of Toa Fiji Limited [Toa] on a personal guaraniee given by the two Defendants,

At the pre-trial conference the parties admitted the following facts:

N




L That at all material time the Plaintiff was a duly incorperated body corporate
established under the provisions of the Fiji Developroent bank Act Chapter 214
and was engaged in the general business of fending,.

1 That the 1st Defendant was at all material times a Director of Toa Fiji Limited,

[l That the 2nd Defendant was at all material times a Director of Toa Fiji Limited
V. That the two Defendants had also signed as Guarantors to loans made by the
Plaintiff to Toa Fiji Limited.

V. That the plaintiff took over the Company’s farm as Maortgagee in possession on
Tieh August 2017,

VI The Defendants were returning Fiji residents interested in establishing a peultry
farm in Fiji. The Defendants approached the Plaintiff to finance their veniure in
Fijl. FDB agreed to assist the Defendants personally (upon the Defendants entering,
inier alig into the pers(‘rna! guarantee sued upon; and finance their company, Toa
Fiji Limited as the vehicle tor the mvestment,

VII.  The company gave 2 number of ather securities to secure the loans by the Plaintift.

The Plaintiff's witness Ms. Karolina Rosavalala, Team Leader at Asset Management
Division at FDB stated that she has been with the bank for the past 18 vears and that she
is aware of the facts of this case. She stated that on 147 August 2012 FDB approved to
provide finance facility to Toa for a total sum of $4,387.246.00 by way of a term loan
(Account 1611861 $3,387 246,00 and ISEFF Facility $1.000,000.00. ISEF abbreviations used
for Import Substitution and Export Finance facitity. This facility is mainly design for the
projects that will involve in importing and exporting. Toa as the borrower accepted this
offer on (3% September 2012 and the two Drefendants became individual guarantors. The
toan facitity was provided for a period of 10 years in order establish an integrated chicken
processing plant at Uciwai, Nadi. Toa provided two land mortgages No. 7ed762 and
764763 on 164 October 2012, Toa also provided a Debenture for the amount £4,357,246.00

a1 Olciober 20012,



m
o
(]

[heibe

[le]

(i8]

[19]

[20]

On 16% October 2012 the two Defendants signed a personal guarantee in the sum of
$4,387,246.00 for the amount taken by the debtor {Toa}. This document was exhibited as

P6.

On 22w Angust 2013 FDB provided another term loan (No. 161272) of $872,600.00 for the
construction of chicken sheds. The total loans with this new term loan brought to
$5,483,849 61 as per exhibit P7. As new securities for this additional amount secured, the
first Defendant provided morlgage No. 787989 an [TLTB land title on 23+ Seplember 2013

together with fresh personal guarantee by the bwo Defendants,

On 27% June 2014 the Plaintiff provided another 5 year term loan (No 161347} of
$5040,000.00 to Toa in order to purchase chicken feed. The total loans of Tea came to
$6,362,948.89 as per the exhibit P9. The two Defendants provided a fresh guarantee (P18)

for the total amount of loans $6,362,948.89 taken by Toa on 1* fuly 2014,

At this stage of the trial, the Plaintiff's counsel provided four documents later marked as
exhibit P11, relating to the closing account balances as at 24.08,2022 of four loan accounts.

The counsel for the Defendants did not object for this evidence.

The witness stated that the debtor company failed to pay the loan back to FDB. A demand
notice was tssuea by FDB (1712) to both Defendants as sureties on 149 June 2617 claiming

the unpaid sum of $8,26Y,546.56.

The FDB stated that the Defendants came to the bank seeking assistance to make
pavments, According to the witness before the bank went on full recovery, they provided
assistance, A consultancy report was prepared by Mr. Don Maclellan to make an
assessment on the business operations, issues, challenges and determine the sustainability
of the business. On 30" November 2015 FDB wrote to Toa proposing a two year
reintegration program outlining 9 broad terms and conditions (P'16). Based on this letter

Toa prepared a ‘Strategic Business Plan’ (F14) with a projected cash flow for the years
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2016 o 2018, The letter on 300 November stated that the further funding will be finalized
based on the business plan. I this business plan Toa proposed an upgrade of CAPEX

equipment and suggested some items be funded by FDB worth of $212,950.

The witness stated that FDB wrote (P18) on 0209 February 2016 to Toa to inform the status

of the 4 1oan accounts as they have gone in to arrears in the following manner,

Account No. 161186 - balance $4.360,076.40 arrears - $L004,278.04
Account No. 161215 - balance $1,228,080.97 arrears - %67,200.00
Account No, 161272 - balance $922,172.61 arrears - $135,800.00
Account Na, 161347 - balance $360,387 57 arrears - 5151 270,00

in the letter FDB further informed that “the Bank's proposed rehabilitation plan has not
progressed much following various meetings with vou due to time taken to submit
information and construct a satisfactory business plan. The revised proposal subnutted
by Jav Lal indicates some favorable position in year 2 & 3 but more details like the cost o
hiring or building more sheds to achieve overall target has not been addressed. The 2014
&2015 financials is important for the whole rehabilitation plan, The bank has completed
its hindsight review of the loan account and concludes that the financial dilemma
situation is the direct result of the lack of total control of the business aperation which

relates to management capabilities and capacity”.

The FDB further stated “with the above circumstances, it has made the rehabilitation plan
difficult and we are forced to consider a final way forward for the company. We request
that vou advise the bank urgently of any immediate plan of action that will minimize
further expenses and maximize the recovery of the investment. The other option is for the
company to work with Bank is exercising is rights to liquidate the assets. We wish to
remind the Company that the Bank as the 1 Debenture holder have all the right over all
assets on or off the property belonging to the company, including plant, machinery,

vehicles, building

g, stock, money. debtors, books of accounts, Iicense, etc..”

8



(24

{451

The witness stated that on (127 February 2016 Demand Notice was issued by the bank
against Toa for the payment of 57,570,917 35 and interest. The Bank further authorized the

witness to seize the Creat Wall Hs wagon registration number HB368.

According to the letter (P23 dated 10 February 2015 addressed to T, va by the FDB it was
clear that both parties had a meeting on §* February 2016 and agreed to consider any
proposal from Toa to have material change to the current status of Toa without prejudice

to the Demand Notics. In this letter the FDIB asked Toa 1o Fulfi] five conditions,

On 31+ [anuary 2017 Acting Manager Assel Management Unit of FDB jssued a fetter (P21}
informing the account balances of four lvan accounts of Toa and requesting the debtor to
pay 300,000 by 31% March 2017 as per a decision made by the FDB Board n its meeting
o 25" January 2017, The Bank jn formed that this Payment is inevitable otherwise they

will proceed with TECOVErY process.

Witness stated that 3 response {22) has been received on & February 2017 by FDB from
the 1+ Defendant as the Director informing their inability to pay the $300,000 therefore to
reconsider the decision. Mr. Deve Toganivalu the CEQ of FIRB emailed (P23} on 13
February 2017 in response to Toa informing that they haven’t paid monthly interest for 12
months and $300,0600 only represents approxunately 6 months of accumnulated payments
by Toa. He Rurther informed that the FDB is sericus) y considering foreclosure of Toa in

the event of nat mecting the payment deadline.

The witness stated that the debtor did not mect the payment schedule and was struggling,
The Bank wrote another letter to Toa on 07% fune 2017 {(P253 requesting Toa to provide a
firm commitment within 7 d ays with strong evidence as to how the com pany can turn the
business to a sustainable leve] and Toa to make the down payment of $330,000 and ability
to meet normal monthly repayments. The Bank informed that they shail serve Demand

Notice in the event Toa fail to satisty the conditions.
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O 129 June 2007 the T Detendant wrote {(P26) to FDB to inform their inability to make
the $330.000 pavment and requesting the Bank to restructure therr loans. He further
explained the difficulties the business has faced due to the shortages in working capital.
The witness stated that probably they were trving to have the account restructured so they
could start on are new slate and start are new repayment and also thev were trying fo get

an lnvestor to nvest in their partnership or there Company so as to assist with the Project,

On 187 fune 2017 Toa again wrote (P27) to FDEB reemphasizing the need to restructure the
toans, In that letier Toa stated that in the event of refusal to restructure. the company seek
further time to identify a potential buyver as mortgagee sale will not be beneficial to etther
party according to their opinion. Further to that the Company brought another matter in
this letter pertaining to a board member of FDB Mr. Wella Pillay. The letter states, “Many
times negative board decision are being motivated by Mr. Wella Pillav Tam not sure as to
why Wella Pillay 15 present in Board meeting is where discussion pertain to TOA. The
reason being, he has broiler sheds in glugged finance by BSI owned lease to the
competitor. 1 had discussed this with your manager”. | will be addressing this issue fater

as Mr. Dillav was called by the Defendants.

The witness contirmed that a Demand Notice was served on Toa on 47 July 2017 as per
the letter dated 7% August 2017 {(P28). The FDB informed the Toa that they have declined
to withdraw the Demand notice and therefore notifying the Company that the bank will
proceed with the sale of property to recover the debt, This letter has been copled to both

Defendants.

Letter by Toa (I29) in reply to the 7% August 2017 request the bank to release the
remaining balance of Blast Freezer based on the consultant’s report. Fu rther the company
wrote that at thot moment they are fully stocked with breeder stock, fertile eggs and

broiler stock in the farm and immediate closing would waste abi their hivestock.
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The email exchanges (P30, 31) dated 08% to 11% August 2017 between Toa and FDB
confirmed that Toa had working capital issues and they were unable to generate
sustainable level of income. The witness explained the arrangement between the bank and
the company “That FDE had mentioned to the Company was for them to provide their
financials, the Company was also to need to work in capital needs and also that the bank
would finance the blast but on are progress payment. So it reached the bank first, they
released the deposit and required certain documentation before it could consider the

release of the balance”.

Toa alse tried to buy time from the bank informing that they have an investment banker
from overseas who s keen Lo invest on Toa. Toa wanted to meet the board and on several
oecasions it was declined by the bank (P32). Toa then approached Permanent Secretary of
Ministry of Industry, Trade and Tourism to get a meeting with FDB on 187 August 2017,

However no one turned up for this meeting (1733).

The witness further stated that on 23+ August 2017 the bank requested further
documentation from Toa to facilitate the payment for the Blast Freezer. However this was
net accepted by Toa informing the bank that it is too late and they do not wish to increase

the debt jevels (P34).

Witness also stated about the involvement of the Covernment in the project. The
allegation was the government pulled out from the funding of the ten sheds and then Toa
was force take additional loan from FDB. The witness explained that usual practice of the
Bank is that they provide loans based on the proposals given to them. Initially when the
bank gave the fund in for the initial part, they took a mortgage and so when the bank
considered for the funding for the boiler sheds, that it was are new separate location, and
therefore they took a mortgage over that. The witness identified a "Stop Work Notiee’
issued on 7% August 2013 by the Ministry of Environment (F35) against the constructing
of one chicken shed in Uciwai Nadi. Witness stated that this clearly shows that the

company had gone ahead to start the chicken sheds, before the bank provided further loan
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for the ten sheds in absence of the assistance from the government. Therefore the witness
was of the view that it was company’s decision 1o have the ten sheds and theretore they
cannot blame the Commissioner Western Division and the Government for pulling out
from any prior agreement. Witness stated that there was no action taken by the company

against the Government or Commuissioner Western Division for such breach.

Witness further stated that the Company always had and was informed to get
independent legal advice on any borrowings from the bank. She reguested, under the
guaranteed documents in which the Company Divectors have provided guarantee tor this
borrowing.,  The bank had exhausted its recovery action from morigage and is now

secking the Court's approval to recover the debt in terms of the currently that they hotd.

During cross examination witness stated that according to the transaction details of loan
account No. 161186 there has been sale of farm property (aken place on 10122020 for
$1,486,238.33. She agreed that the Writ has not been amended to reflect this said sale of

property.

Secondiv the Defendant’s counsel suggested that the Bank did not comply with Section
&0 of the Consumer Credit Act during the notice period and that there was no actual notice
piven to the Defendants. The witness stated that she is not in a position to confirm it the
bank had issued this notice, she could confirm that they had issued various arrears letters

pertaining to this debt.

Witness did not have exact information to explain the delay insale of mortgage property
of Toa. She stated that her understanding as to how the length of Hme it took for them to

dispose the mortgagee sale was the unfavorable o fler that they got with regards to this

pledge assel, She stated "Usually the bank w ould continue with our mortgagee sale 1

would advertise it in the papers and we would have it on private sale as when the otters

come this is usually taken before a committee who deliberates on the office and make that
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decision with regards to which offer the bank accepts. So, if vou asking if { am privy to

that information I am sorry, | am not”.

The witness was questioned on whether there was a potential buyer introduced by the
company and the witness stated that if they were provided with such information the
reason for not having any consideration may be due to the amount of time the bank has

allowed the company, and that the bank was in the process of mortgagee sale,

The reason for bringing in a consultant according to the witness was to provide a report
due to the arrears accumulated by the company and the information of the operations

were not given to the bank to understand the direction of the business.

The witness was asked about the delay in providing finance to the Blast Freezer, and
whether it caused a negative impact of Toa's operations in order to come out of the debt.
And the witness stated “No, | disagree that the blast freezer would have made a difference
the blast freezer is just one part of the process in the letters and emails that we have read
previous that has been presented there are other issues that the company face. Supply of
eggs, the feed cost, the lack of working capital these are all the things that that is apart
from the blast freezer. The blast freezer and also if you look at the consultant report the
capes equipment listing the blast freezer is one of the many equipment’s that have been
listed. That had the consultant has provided that would assist and it  may with regards
to the consultant repart that is the consultant together with the directors they you know
the directors were assisting him he acknowledges them in that report. 5o, he did not work

in isolation”,

The counsel for the Defendants questioned whether the 5500,000 given by the bank was
swiftly disbursed to the company to purchase chicken feed. The witness stated that every
loan comes with conditions where the company needs to fulfill betore any progressive
claim is released. If the conditions were met, then there was no delay in releasing the

paviments,

13




13]  The witness further stated that the brining Government's assistance to this project was

initialty presented to FDB by the company and that she has no evidence to sav that it was

the Government's initiative to push Toa to get in to the loan acrangement with FDB.

Important to note following proceedings before the Court,

Ms. Takals

Me, Karalina

Ms. Takall

Vs, Karolina:

Witness 1 put to vou that the representation made by the
government was to the bank. In your evidence in chief vou
had stated that it was just the govemment and the
defendants. F am putting it to you now that there is 3 letter
from Commissioner Western, a  representative of  the
government to the Manager of Fiji Development Bank that
is what 1 ain putting to you. It was not just between the

defendants and the government,

My understanding ol this letter is, this is the Commissiones
Western confirming that there is an arrangement in place
between Toa and the farmers or and the otfice. the
government. So, this is what that letter says. [t does not say

it is..

Yes, w0 there was mrr@r-;pumienceﬁ and  there  was

representation made by the government io FOB

A letter from the government’s office to FDB advising of the

arrangement. That is what this letter states,

(46 The witness stated that though the company informed to FDB about a potential buyer for

16 Million dollars, the bank had already proceeded to mortgagee sale. According to the

email exchange the witness stated that the bank has informed about informing the

autcome of the mortgagee sale. The witness stated “whilst it was in advertisement, there

was a tender closing date so my understanding of this email i that we have, fus 8

happening post when the tender closed. The directors have highlighted a voluntary sale

for $10million, they have only said it. There is nu indication here to say that there is an

arrangement or what are the other things to confirm this i evidence™.

14
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149)

The Defendants also highlighted the difference between the amounts reflected in (P26)

Demand letter and the Writ. During re-examination the witness stated the following,

Ms. Choo: Is that amount currently owed or it’s been claimed after
taking into consideration and after filing of the claim,
currently owed by the guarantors?

Ms. Karolina: That is correct.

Ms. Choo: Is that vour claim before the court? After mortgagee sale
and after every, whatever recovery actions taken, the
current debt term stands at 7.42million, is that what you are
asking from the court?

My, Karolina: Yes,

That was the only witness of Plaintiff. The 1# Defendant Mr. Apand Chandra Managing
Director of Tea gave evidence during the Defendants case. He stated that poultry farming
was their family business and they have sufficient experience. The witness stated that they
have noticed there is a market for poultry in 2012 and wanted to supply fertile eggs.
However following a meeting they had with Commissioner Western Division they
embarked on this project which is now before the Court. He stated that the Government

gave a guarantec to the bank and Toa was given the loan by FDB.

Mr. Chandra explained with documentary evidence (Exhibits) to the Court how they
completed the project infrastructure very clearly. When Toa started to produce chicken
the company faced with a problem. They did not have the broiler sheds to keep the
chicken. Witness stated “while we have the hatchery getting ready. When 1 say we it s
us and FDB Bank had realized that there was na boiler shed coming out. There was
nothing happening. What then happened is we went to FDB and said what we are going
to do about this and we.a bit of trouble because we don't have nowhere to put this birds.
Sa FDB, we went with our losses at that point of time but we had only have 70% of
infrastructure and we have the birds there as well they were laying epgs. We had birds

i5
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in the hatchery which they were laving eggs. However, we do not have anv sheds. Then
FDB then decided that why dor't we put our own sheds up and they approved us for
sheds and only thing 1 was supposed to do the 1 shed. We had te put the 1+ 25% down
which was the 1 shed to build and do the ground works on that then this money can
come . 5o we were told that the sheds we can starled prior that was part of our
understanding with FDB it was out 23% down to our share and then they would built the

remain of the sheds. So this is how we came and they gave us this loan”,

Despite the fact that everything in place, witness stated that they had repayment issues
due to the defay in getting the brailer sheds. Witness stated "How we make the money s
through boiler sheds. If we don'thave boiler sheds how we supposed to run the business.
When we start, there was a worried of us as investors what is going to happened. We
went to FDB many occasions and had discussed this what is going to happen. They
alwavs had said that they going to assist us. J mean you can ook at how many Notees
they have given us and besides and we didn't do pavnients because we couldn’t do,
besides they still gave us loans and there were certain times where we didd put our money

s

in as well

Mr Chandra stated that after the Government representation fetl through, FDB then came
in to assist with the sheds being built. However the operations had several issues arl the
company couldn’t keep up with the repayments. At one point the bank was asking the
paviment for $7,570,195.33. The Defendant went hack to the bank and discussed o way

out and then the bank had, decided there going to work with Toa.

The company went in to a distribution agreement with Ashabhai expecting a solution to
the problems they faced in operations. This was done without a Blast Freezer which will
allow more production of frozen meet and the witness stated that they have seen some
progress in business during 217 Nevertheless on 31 January 2017 FDB requested (P21

a down payment of $300,000
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Witness also explained an incident where there was leaking of Toa's confidential

information to its competitors.

On 29% November 2017 witness received a letter from FDB (1323} to 30 day notice to vacate
the premises. Wilness stated “This is the final notice for us to vacate the property after
that we have to move our property on the 31+ of December, This is the letter, we try to
negotiate with them, and everything we could do. I was in Suva almost all week with
them trying to negotiate how we can about this but they wanted the 300,000, They
somehow had thought that we had 300,000 spare that we can just take out and give. At
that point of time, we did not, we had exhausted all our money. The last time, the money
we had invested prior to that was the last monev that 1 had saved for our family was used
and there was nothing, we couldn’t do nothing. So on 31+ Decermber we had to pack up

and we did just left”.

During cross examination the Defendant stated that he provided the guarantees
voluntarily and that he had time 1o take independent legal advice before signing the said
documents. Mr. Chandra admitted that 2019-20 was the pandemic peried and he did not
obtain any valuation report during this period. The Plaintift's counsel questioned whether
the government's assistance that was promised was for 10 farmers and not to Toa and the
witness answered affirmatively, However witness's position is that they agreed with the
bank to have their own sheds as the 10 farmers’ sheds did not take place. Witness agreed
with the condition uf providing formal agreement between Toa and 10 contracted farmers,
articulating the responsibilities of each party in respect of providing 100,000 square feet

shed. A formal confirmation of the funding arrangements of 10 contracted farmers,

Witness blamed the bank for causing this problem. He stated “Simply the bank was
showing me a dream. The bank was going to help me do this. They agreed to do this, we
sajd we can get out of this. Then to a blast freezer thev said we get the blast freezer then

we put money in. Every time we were in problem, we put money in. Obviously the bank

was the leading on, simple”.
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e further stated that in 2017 when the bank took over the mortgage they fried to
introduce a potential buver, However the bank asked them to wait as they were i the
process of tender in order 1o sell the property. According to the §= Defendant the bank
never come back, Witness also mentioned that prior a winding up action was tiled against
Toa by Pacific Feed. However this debt was paid by Toa to get back in the operations. The
Defendant’s position was that the company was domng well in year 2017, When

questioned, whether the company paid any debt nstallments. he said they couldn’t,

The witness stated that there was a conflivt of mterest by the FDB as Mr. Wella Pitlay,
board member who was engaged in pouliry business, sat in the board meetings where

decisions were made against Toa,

Mr. Pitlay gave evidence during Defendant’s case. He stated that he was appointed to the
FDB hoard in 2013 and serves Hil to date. He was aware of the foans given by FDB to Toa.
He stated that his company has an agreement with Roaster Chicken Company to provide
Chicken sheds, When questioned he stated that he did not disclose this to FDB as he was
just the landlord of a similar business. Later he admitted that he was called by the board

chair to have a meeting on his fatiure to disclose.

During cross examinaton witness stated that they only receive information papers at the

board level and that Toa did not take any objections to his presence in the FDBE board,

Mr. Surendra Prasad was called next by the Defendants, He stated that he has served 32
vears at FDB. Hle stated that the letter dated 31 January 2017 {DE 208 was signed by him
subsequent to a decision by the FDB board. He did not know the board mermbaers whe
taok this decision. He further stated that the decision by the board was a collective

decision.

Ms. Saren Patel was the Defendant’s final witness. She was the General Manager at Toa.

in her evidence Ms. Patel stated that there were discussions with Ministry of Beonomy
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prior to starting Toa project and they have stated that they could provide tunding for the
local farmers to work with Toa. Based on that Tea expanded their operations and FDB
provided loans. However later when the project started Toa was informed that there is no
funding coming in for the farmers. Toa had to make a decision whether to stop the project
based on this decision. However FDB provided assistance and they continued. She
explained the operations and the difficulties faced similar to the evidence of Mr. Chandra.
It was highlighted that based on the consultant’s report Toa expected help from FDB to
facititate CAPEX ttems. However the rehabilitation program did not eventuate. The FDB
subsequently closed down their business without giving nwich time to find workable
solutions. Wilness also mentioned about Mr. Wella Pillay’s presence in FDB board. She
stated the valuation she received (DE 28) for Toa was above what FDB received when they

stk assets.

During cross examination Ms. Patel stated that the bank did not understand the nature
of their business as they had to deal with livestock, And usually it takes time to produce
results, Also she believes that the bank should have assisted the business as a
development partner. She accepted that they may have delayed submitting the financial
reports of the company in 2014-2015, however it was never defaulted. Witness stated that
they could not make any instalment payments to the bank as they put their earnings back

to the company for operations.
Analysis

The parties agree that the Plaintift was a duly incorporated body under Fiji Development
Bank Act 1966 and was engaged in general business of lerdding. Section 18 (1) (b} of the
Act states that the bank shall have the powers to lend money on such terms and conditions

as it may determine.

Ft was also agreed that the Defendants approached the Plaingiff to finance their venture to

establish a poultry farm in Fiji. Toa Fiji Limited was the vehicle for the investment which
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the Plaintiff agreed fo finance hased on the Defendant’s personal guarantee. The company

prm"idmi nuwinber of securities to the Plainbift,

The Plaintiff provided three loans to Toa under four separate accounts. The first foan ot
$4.387.246.00 was provided by the 14% August 2012 offer letter under two accounts, Term
loan No. 161186 for $3,387 246,00 and ISEFF facility No. 161215 for $1,000,000.00, Bath
Defendants signed Guarantee {P6) on 167 October 2012 and did not pravide any securify

under this agreement by the guarantors.

By 22 August 2013 letter the Plaintiff provided another loan to Toa for $E72,600.00 under
term toan No. 161272, The total foan amount was increased to $3,483,849.61 and the two
Defendants signed another guarantee ('S8 tov the said amount on 23¢9 September 2013,

The first Defendant provided a 3+ party mortgage over NUTE lease.

Further on 27 June 2014 the Plaintift provided the final foan of $506008.00 to Toa under
Term Loan account No. 161347, The total loan facility risen up to $6,362,948.589, The two

Defendants provided the final personal guarantee (10) for the total sum on Ijuly 2014,

The oral and the documentary evidence provided before this Court by the Plaintift
establishes that the debtor company defaulted the loan instaliment payments and on 14
fune 2017 the bank issued a demand notice against the two Defendants as the suretles to
the loans obtained by debtor company. This had been the final demand notice before the

mstitution of this action as there was another Demand issued against the debtor company

in 2016 which the Plaintitf later did not action upon.

The Plaintifi stated that they have found out that the debtor company has been wound up
by ancther creditor. The fact that Toa had been wound up was admitted by the 17
Defendant in his letter dated 67 February 2017 add ressed to the CEQ of FDB (1221 He

further stated that the creditor in that case has been paid in full, However the Court notes



{711

that there is no evidence to ascertain that the debtor company took any action to reverse

the legal implications of the winding up. This means Toa has been declared insolvent.

The Defendants takes up the view that they provided the personal guarantees to the
Plaintiff as a governmental institution with an expectation that FDB will enhance and
pramote government policies as a development bank. Defendants state that they
depended on FDB to oversee the government’s undertakings to erect chicken sheds and
in the event of breach of the undertakings that the FDB would properly provide advice

including the gravity of the financial problems to the Detendants.
Does that mean there has been any fiduciary relationship between FDB and Tea?

According to Snell's Equity 30th Edition paragraph 6-05:

“Fiduciary relationship arises where one person has undertaken to act for another in a
particular manner in circumstances giving rise to a relationship of trust and confidence.
The distinguishing feature of such a relationship is the fiduciary’s duty of lovalty. Thus
he must act in good faith, he must not profit from his position and he must not place

himself in a position where his duty and his interest may conflict.”

In Hospital Products Ltd v United States Surgical Corporation [1984] HCA 64; (1984} 156
CLR 41, 96, 103 Mason ] described the “critical” feature of fiduciary relationships as being:
“that the fiduciary undertakes or agrees to act for or on behali ot in the interest of another
persan in the exercise of a power or discretion which will affect the interests of that other
person in a legal or practical sense”. In the same case, Dawson | observed that "a fiduciary
relationship exists when one party is in a position of reliance upon the other because of
the nature of their relationship and not because of a wrong assessment of character ot
reliability. That is to say the relationship must be of a kind which of its nature requires
one party to place reliance upon the other; it is not sufficient that he in fact does so in the
particular circumstances”. And “moreover a Hduciary relationship does not arise where

one of the parties to a contract has failed to protect himself adequately by accepting terms
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which are insufficient to safeguard his interests. Where a relationship is such that by
appropriate contractual provision or other legal means the parties could adequately have
protected themselves but have failed to do so there is no basis without maore for the
imposition of fiduciary obligations in order to overcome the short comings in the

arrangement between them,”

In the 14" August 2012 Loan Offer Letter addressed to Managing Director of Toa the
Flaintiff provided pre disbursement conditions as special conditions to the offer. That i

A

I, Provide aformal agreement between Toa (Fiji) Limited and 10 contracted farmers,
articulating the responsibilities of each parties in respect of providing 100,000 St
shed floor area and weekly throughput of 30,000 chicks 1o meet the processing
requirement far one vear.

I A formal confirmation on the funding arrangement of [ contracted farmers in
terms of suppiving the sheds to include a timeline on the construction completion

that should support the Company's project timeline.

The Defendant’s view is that the hwo specific conditions involved Government into the
project and undertakings were given by the Commissioner Western Division. Letter dated
250 October 2012 {D1) was given to the Manager, FDB Nadi office by the Commissioner
Western Division. The letter states that they are considering funding 10 farmers to have
chicken sheds by April 2013 in order for them to be contracted by Toa, The Court notes

that this arrangement did not take place.

Nevertheless the special conditions mentioned above was clearly imposed on Toa. Atno
point the bank indicated that these conditions are 10 be fultilled by the bank solely or
jointly. Therefore it is incorrect to assume that the Defendants or thelr company
exclusively depended on FDB to oversee the government undertakings as Lo the creation

of cortain chicken sheds. Defendant’s exhibit (D30 is a clear indivation that the bank did
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not work beyond the terms and conditions of the offer, it was Toa who approached the
officials of Ministry of Finance to provide the funding confirmations from the farming

units,

tt is also clear from the loan offer letter (P1) that Plaintiff provided this foan on Toa's
request. Further it states for the company to seek independent financial and legal advice
before accepting the terms and conditions of the offer. This confirms that the Plaintiff did
not act beyond its rale of finance provider to become an ‘investment adviser o the

company.,

in Timms v Commonwealth Bank of Australia; [2004] NSWSC 76 (24 February 2004)
whereby in determining the Plaintiffs claim of breach of fiduciary duty and negligence
against the Defendant bank the Court said "Cases in which a bank lending to a customer
comes to occupy a tiduciary position in which it must prefer the customer's interests to its
own are rare. Fiduciary responsibility arises only where the bank’s rule is seen to extend

bevond that of tinance provider into the area of advice

Relevant principles in this area are conveniently and, accurately summarised in the
judgment if Kiefel | in Australian Competition and Consumer Commission v Oceana
Commercial Pty Ltd [2003] FCA 1316 {18 December 2003). Her Honour said, that “The
existence of a relationship, as eavlier discussed, may be relevant to the question whether
a person has a reasonable expectation that they will be told of something and whether, in

the absence of that advice, the conduct of the other party mayv be misleading”.

In Golby v Commonwealth Bank of Australia (1996} 72 FUR 134 at 136 Hill | said:
"“Although, as Mason ] in Hospital Products Ltd v United States Surgical Corporation
{1984) 1536 CLR 41 at 96 suggested, the categories of fiduciary relationship are not closed,
the relationship of banker and customer is not one of the accepted fiduciary relationships.
It is not a critical feature of a banker/customer refationship that the banker undertakes or

agrees to act for or on behalf of or in the interests of its customer i the exercise of some
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power or discretion affecting the interests of the customer in a legal or practical sense.

Vhen a customer defaults in the repayment of a mortgage, a banker is enlitled to exerdise

Wi { fefaults intl yment of a mottgage, a banker is enlitled to exerdise

the powers in the mortgage for the banker's own interest, at least so long as the banker
b R A

acts in good faith in exervising the power of sale. Absent therefore some special feature,

such as the giving of advice in Smith, there is no reason to erect a fiduciary relationship

between banker and customer when that relationship is essentially one founded in

contract.”

Having considered the legal principles discussed and the evidence before the Court, T am
satisfied that there was no fiduciary relationship existed between the Plaintitf and Toa
when Toa accepted the first loan offer. The und erstanding of getting government funding
to setup 10 outside farms only existed between Toa and the counterparts of that
arrangement and the Plaintiff did not play a role in those vvents. Therefore T am of the
view that there was no need for a further endorsement or ratification for the personal
guarantees given by the two Defendants,

Haowever when the company realized that they are not going to fulfil the twao special
conditions in the first offer letter, the company approached the Plaintiit again. The

following evidence led before this Court,

Ms. Choor Can you please advise the court what is that loan otfer that dated
3820157

s, Karotina: This is the further loan of $872, 600, that was approved to TOA Fiji
Led,

Ms. Choor  What was the purpose of this additional loan?

Ms. Karolina: The purpose of this turther loan was to construct sheds, the brotler
sheds

Ms. Choo: This additional foan was taken for the constructions of the broiler
shds,

NMs, Karolina: Yes,
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Ms, Choor Coudd you advise the court why was the additional funds taken for
the broiler shed?

Ms. Karolina: Initially when the bank had considered or approved a loan facility
to TOA Fiji Ltd, there was an understanding or a letter. an
arrangement with the Commissioner Western, that they would
engaged registered farmers, These registered farmers would then
contract to TOA Fiji Lid. So, considering that this did not transpire,
the custemer TOA Fiji Lid approached the bank and requested that

for the fund can be provided to allow for the constructions of the

sheds,

The evidence of this case provides three occasions where Toa received funding from the
Plaintiff. And another occasion on 30t November 2015 where the Plaintiff wrote to Toa
for a Project Refinancing Fackage. | now consider whether there has been any tiduciary

refationshi p occurred between the parties on those occasions.

I have discussed the events of the first foan offer and acceptance in earlier paragraphs

with my conclusion at paragraph 81,

It is clear that on the second and third occasions it was Toa who went to the Plaintiff with
a request to further funding in erder to build chicken sheds and to have working capital
to purchase chicken feed. The both these loans offer were similar to the first. The
conditions were imposed on Toa. And the Plaintiff did not obligate itself to perform any

acts in Toa's business other than safeguarding Plaintitf’s right to recover the loan.

Toa could not meet the condittons of the loan repaymenis and the four loan accounis went
on to arrears, According fo the evidence it was Toa who approached the bank for
rehabilitation or assistance from bank to defer the loan repayments. According to the
witness's evidence and exhibit P16 there has been discussion between the bank and the
company for more involved reintegration plan for a period of two vears to revive Toa,
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Several conditions were placed mainly now for the Plaintift to have a clear understanding
on the direction and performance of Toa. However according to I8 it is evident that Toa
failed to fulfil the conditions and theretore rehabilitation program could not progress,
Eatlure to obtain balance money for the ‘Blast Freezer' was also due to the noncompliance

of the requisition directions placed by the Platntitf.

am of the view that at any of the stages discussed earbier, the Plaintiff did not step out
from its capacity as the [ending bank to promote interests of the client, Toa. During the
discussions of the project to refinance, the Plaintiff acted with the only intention to recover
the debt, It is clear that all this while Plaintiff has given the oppartunity for Toa and the
two Defendants to have legal assistance. Yet they ended up as a defanlter mainly due to
lack of proper manayement, accarding to the Plantitt. And | do not think that can be

remedied by exploring on aspects of tiduaiary relationship.

[ now move on to address whether there has been any lapse by the Plaintift in the course
of exercising martgagee’ s duties in power of sale. It bas been discussed in the cases of
McHugh v Union Bank of Canada [1913] AC 229 and in Cackmere Brick Co Lid v
Mutual Finance Ltd {1971} Ch 9489 {CA) at 966 that there are two main duties a morigagee
should observe in selling the mortgaged property. The first is to actin pood faith in the
canduct of the sale and secondly mortgagee owes a duty of care in the sale to obtain the
true market value for the mortgaged peoperty. However the mortgagee does not become

a trustee for the mortgagor of its own power of sale,

The Defendants pointed out two instances where Mr. Wella Pillay who had been involved
i 2 similar business and same Hime acting, in the FDB board as a board memiber and Mr.

Surendra Prasad’s involverment.

According to evidence i was clear that the FDB board’s decision on 23012017 for Toa to
pay $300,000 before 31.03.2017 eventually fed to the takeover on 31122017, Mr. Kova

v

questioned Mr. Pillay on section 905 of the Fiji Development Bank Act 1966 where it
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states Any director who has any financial or personal interest in any matter before it shall

disclose such interest to the Board and shall take no part in the discussion on any such

matter nor vote thereon”. Mr. Pillay stated that he did not have any interest over a poultry

business who became a tenant of his land. T have given my mind to his evidence,

Mr, Koya:

Mr. Pillay:

Mr. Koya:

Mr, Pillay:

............

Mr, Pillay:

Mr. Kova:

Sa is it understood that the times you sat on the Board for TOA
matters, vour interest was not disclosed, correct?

1t was not disclosed because 1 wasn’t a grower like TOA, I was just
a landlord like many other landlords that own sheds rented to

Futtire Farms around Fiji.

And in general if vou read that it raises the fact that vou have vested
interest in business exercise with Future Farms Limited and it's the
possibility that the conflict of interest has arisen.

Like I had siated before [ wasn't a grower. Fiji Farms is the grower.

T was onlv a landlord renting sheds to Fiji Farm unlike TOA who

are growers, So Idon't see that as a conflict.

Sir, I'd like you ta focus on this particular part of the Act in the sense

are you versed with Section 9 of the Act where it basically states

that any Director wha has finandal personal interest in any malter

before shall disclose such interests to the board and take no part in
the discussion of any such matter nor vote thereon. Were you
aware of this Section, Sir?

Yes.

And like you stated earlier in your personal opinion because vou

are giving evidence, did you see It not fit with your level of

education and success that this wouid be applicable to you on the

hasis of discusstons of TOA?
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Mr. Pillay:  No, because when vou look at conflict of interest, financial contlict
of interest, it basically means if vou have shares or something of
that nature, vou have financial interest in poulry tarms. | had no
financial interest. All 1 was, was s Larudlord. And o a worst case
scenario when [ had vacated my shed, vou know, this happens with
alandlord and a tenant, [ didn't see it as a contlict at all. Because |

had no financial interest in Fiji Farms,

The Court is of the view that Mr. Pillay's company only had landiord-tenant relationship
with the farmer, In the absence of anv further evidence to show Mr. Pillay’s involvement
bevond the duties of a landlord's the Court decides that his mere presence in the FDB

board does not constitute an act of bad faith by the Petitioner.

Further FDB's requaest to pay 300,000 by 3103.2017 was not an act of bad faith. Form the
correspondence it is clear that at this point in tme Toa fatted o honor instaiiment
payments at least for 12 months and the arrears was accumulating in ta 51,314,201 1.4%,
SO00.00, 8238 611.39, %270,125.00 under the 4 loan accounts (P21 The manner the

Plaintifi acted, s bevond the expected fairness.

‘Duty of Care’ that a mortgagee should exercise should be reasonable care in obtaining
the best price available at the time of the sale. The mortgagee may decide the time of the
sale. In Silven Properties Ltd v Royal Bank of Scotland PLC {2003] EWCA Civ 1409 it
was stated that the mortgagee is not obliged to wait until the market picks up. Also in the
case of a moveable chattel the morigagee has no duty to take care to sell at the place where
the best prive is available, because to take chattel from one place to another will inevitably
take time and mean sale is deferred; Micheal v Miller [2004] EWCA 282, However the
legal principles do not excuse mortgagee from its duty to act fairly to expose the property
to the market to obtain the best reasonable price available. The duty extends not only o
the mortgagor but to guarantors as the implications of getting a higher price would lessor

the liability under the guarantee,



[95]  According to the Plaintiff's witness it is clear that the sale of main mortgaged property
was completed in vear 2020, There has been a delay of almost three years form the
repossession of the property, It was highlighted in evidence that delay had been caused
due to unfavorable offers. The Plaintiif had taken all necessary procedure to obtain a best
price such as sale by calling open tenders. It was also noted that the delay included global

pandemic period. During cross examination the witness stated,

Ms. Takali:  Thank you, witness and you are also not in a positiont to explain to
this Court why there was a delay in the sale?

Ms. Karclina: As [ earlier mentioned the offers that we have received they were
with regards to our advertisements.

Ms. Takali:  Ave vou aware of the, if the property was re-advertised following
2017,

Ms. Karolina: if I talk about advertisement the bank had advertised the property
had also engaged a real estate had done diligence in trying to
dispose sorry trving to put it out there to invite offers that could
you know justify or maybe get to track reasonable amounts or but
we did got and put it out in terms of our advertisement the dailies,
our engagement with the real estate to dispose and yet the otfers
we got as of the bank decision to dispose it in December, 2020 that's
what the bank has decided to do.

{96]

It was the position of the Defendants that they had a potential buyer for 10 mitlion
however the Plaintiff did not allow that to take place.  must say that evidence in this
regard did not satisfy the required burden of proot. The Defendants have stated in their
case and suggested to the Plaintiff that they had a potential overseas buyer for an ameount
of multiple times of the price obtained by the Plaintiff in 2020. However [ have noted that
there was no progressive approach made by the Defendants to introduce this buyer to the

Plaintiff. At feast to get into an initial agreement with them, The Defendant points out that
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as per D27 email dated 14% July 2008 by Mr. Cakacaka, they were waiting for an outcome
af the tenders. T don’t think this email would have stopped the Defendants to introduce a
buver even in the event that there was no response front the Plaintiff within a reasonable

time. [ again reproduce part of Plaintiff’s evidence given under cross examination,

Ms, Takali:  Yes, was there any representation made to you regarding this
potential purchase of Toa Fiji,

Ms. Karolina: Fwon't be able to answer that directly all T can say is in the event if
a customer had provided proposal by a prospect buyer the fact that
we didn't follow through or didn't provide the necessary evidence
or requirements o allow the bank to seriously consider this ofter is
the result that the bank proceeded continue mortgagee sale. Like ]
earlier said the bank had a ot of times goven the oppuortunity or
allowed  the opportunity for the customer o dispose these

properties through voluntary sale.

(971 Therefore T am of the view that the Plaintiff has not acted in collusion with a particular
purchaser or that there has been any corruption involved by the Plaintitf in selling Toa's
properties under mortzage. T could not find any elements of bad faith or failure in duty of

care by the Plaintitt.

[95]  Now [ would fike to address a concern raised by the Defendants at the end of the trial,
The Defendants state that the debt amount reflected in the Statement of Claim s not
cortect, The claim that was filed i 2018 carried the amount claimed as $8,238.241.66.

However on the dav of the trial the Plaintifl provided tollowing accounts as their balances,

Loan Account Mo, 1611R6 3,015, 246,42
Loan Account No, 141215 21,334 419,93

Loan Account No, 161272 143713085
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Loan Account No, 1681347 S644,851.73

Court notes that this has been disclosed to the Defendants counsel during the trial and the
document was submitted without an objection. The total debt claimed by the Plaintiff has
now come down to §7,427,652,93, It could be due to the sale of assets held by Toa. The law
on amendments to the pleadings is well settled and the Court can allow it any stage of a
trial. The main consideration would be whether it will cause any prejudice or injustice to

the other party,

It would be noteworthy that claims brought by finandial institutions like banks have
variable aceounts. The accounts create interest and other related fees that could always
change the final balance. Therefore it is practically difficult for them to amend the

pleadings every time there is a change to the total sum claimed.

In the present case { have noted that the actual sum that has been claimed by the Plaintift
has now reduced. The Plaintiff has not introduced any new claim or cause of action that
would have an irpact on the rights of the Defendants. Therefore 1 am of the view no
prejudice has been caused by the Plaintiff due to the presentation of actual balances of the

four accounts as at the date of the tral,

The Defendants pointed out another issue where the Plaintiff has failed to adhere to the
provisions of Consumer Credit Act 1999. In particular section 80 (1) to (4} where a credit
provider under the Act has to give notice to a debtor and not to begin enforcement without

a priot notice.

Plaintiff’s evidence was clear that the company (Toa), was given several advance notices
and had various discussions on the four loan accounts. However the witmess of the
Plaintiff did not provide a clear response when the issue was raised by the Defendant's

counsgel under Consumer Credit At
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1 am of the view that the Consumer Credit Act has no application to this case. According
to section & and 8 of the Act, it applies to the credit contracts entered into by the natural

persons, Here the actual credit contract was between the Plaintitt and a company.
Conclusion

In conclusion I am of the view that the Plaintitf has made their claim against the 1 and
20 Defendants, It was the responsibility of the two Defendants as per the guarantee
documents to know the financial position of their company when providing these
guarantees to the Plaintiff. They were involved in the dally operations of the company
when it staried having losses. However the two Defendants continued to provide

suarantees to the Plaintitf,

[ am of the view that the two Defendants are bound by the agreements and hable to pay
anv residual debt of their company, Toa. They now cannot allege that the Plamntiff failed

to provide sound financial advice. In tact it was not the Plaintiff's responsibiity.

Furthermore for the reasons atorementioned T do not see any merit in the Defendant’s
detence, counter claim and the atternative cause of action, Accordingly the Court makes

fotlowing orders.

ORDERS

i Both Defendants to pay a sum of $7,427,652.93 [seven million four hundred and
twenty seven thousand six hundred and fifty hwo dollars ninety three centsj o the

Plaintiff within three months of this judgment.

bed

The Defendants liable to pay an interest of 3% on the judgement sum
loutstanding/ reducing balance] from the date ot this judgment until the judgment

sum is fully paid.



3. Counter claim and alternative cause of action of the Defendants dismissed and

struck out.

4. Total Cost of § 5000 { five thousand dollars] to be paid by Defendants to the Plaintiff

within 14 days.

Yohan Liyanage

JUDGE

AL Suva on 09 March 2003
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