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JUDGMENT

[1] This is an Appeal made by the Appellant against his sentence imposed by the

Magistrate's Court of Nasinu,

{2] The Appellant was charged in the Magistrate’s Court of Masinu with the following

offence;
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[4]

(5]

(6]

CHARGE
Statement of Offence [a]

DRIVING MOTOR VEHICLE WHILST THERE IS PRESENT IN THE BLOOD A
CONCENTRATION OF ALCOHOL IN EXCESS OF THE PRESCRIBED LIMIT:
Contrary to Section 103 (1) {a) and 114 of the Land Transport Act No. 35 of
1598

Particulars of Offence [b]

Richard Liwellyn Acraman, on the 23™ day of May 2020, at about 21.15 heurs,
at Nasiny, in the (entral Division, drove a Motor Vehicle, Registration Number
FA 636, slong Laucala Beach, whilst there was present i 100 millilitres of
biood a concentration of 147.4 milligrams of alcohol, which was in excess of
the prescribad Hmet

Tne Appellant was first produced in the Magistrate’s Court of Nasinu for this matter,
on 25 May 2020, On 29 September 2020, he was ready to take his ples. Accordingly,
the Appeilant pleaded guilty to the charge. The Learned Resident Magistrate had been
satisfied that the Appellant pleaded guilty voluntarily and on his own free will. On 3
Cctober 2020, the Summary of Facts had been read over to the Appeilant, who having
understood had admitted to same. Thereafter, the Appellart had been found guilty

ard convicted of the charge on his own plea and the matter was fixed for sentencing,

Or 7 October 2020, the Llearned Resident Magistrate passed sentence on the

Appellant, He was imposed a fine of 3300.00. to ve pawd by the 21 October 2020 {ip
default 15 days imprisorment), and issued a compulsory disqualification of his driving

license for a period of 12 maonths,

Aggrieved by the said Order, on 30 Movemnber 2020, the Appellant filed a Notice of
Maotion for Leave to Appeal Cut of Time. The said Notice of Motion was supported by
an Affidavit deposed to by the Appellant. This Application was only in respect of his
sentence.

The Learnad Counsel for the State submitted that she was not objecting to the Notice

ot Motion for Leave to Appeal Cut of Time. Accordingly, this Court granted Leave to

the appellart to file his Petitien of Appeal out of time.



[7}]  This matter was taken up for hearing befere me on 7 April 2021, The Counsel for the
Appellant and the State were heard. The parties also filed written submissions, making
reference to case authorities, which | have had the benefit of perusing.

[B] The Grounds of Appeal against the sentence filed by the Appellant are as follows:

GROUNDS OF APPEAL AGAINST SENTENCE

[al  That the Learned Magistrate erred in law and in fact in failing to give sufficiant
welght to the mitigating factors submitted by the Counsel for the Appellant.

i

bl That the Learnsd Magistrate srred in law and in fact in failing to give dus

consideration to the proposed sentence in the Appellants’ submissions on
mitigation and sentencing,

[ci  Thatthe Learned Magistrate erred in law by failing to consider sentences issued in
arecedents related to the charge of “Driving Motor Vehicle whilst there is prasent
in the biocd a concentration of aleohol in excess of the prescribed Hmit contrary
to Section 103 (11{a) ang 114 of the Ltand Transport Act 35 of 19987

{d]  That the compuisory disgualification of driving license for 12 months imposed by
the Learned Magistrate was manifestly excessive and harsh and wrong in principal
having regards 1o all the creumstances of the case.

The Law

8] Section 246 of the Criminal Procedure Act Mo 43 of 2009 (Criminal Procedure Act)

deals with Appeals to the High Court [from the Magistrate's Courts). The Section is re-

oroduced Deiow:

"1} Subject to any provision of this Part to the controry, any person who is
dissatisfied with any judgment, sentence or order of o Magistrates Court in
gny crimingd couse or trial to which he or she is a garty may oppeal to the Hign
Court against the judgment, sentence or order of the Maogistrates Court, or
both o judgement and sentence.

(2} Mo appeol sholl lie against gn order of acguittal except by, or with the
sanction in writing of the Director of Public Prosecutions or of ¢
Commissioner of the Independent Commission Against Carrugtion.




(10]

(11]

{3) Where any sentence is passed or order made by a Magistrotes Court in
respect of any person who s not represented by a lawyer, the person shail be

informed by the magistrate of the right of appedi at the time when sentence i
ogossed, or the order is made,

i

(4] An appeci to the High Court may be on o matter of foct as well a5 on ¢

{5) The Director of Butlic Prosecutions shall be deemed to be a porty to ony
criming! couse or motter in which the proceedings were instituted ond carried
on by a public prosecutor, other than g criming! cause or motter instituted and
conducted by the Fiji indegendent Commission Against Corruption,

{8) Without limiting the cotegories of sentence or order which may be
oppeaied against, an appeal may be brought under this section in respect of
any sentence or order of ¢ maogistrate’s court, including on order for
compensation, restitution, forfeiture, disqualification, costs, binding over or
ather sentencing option or order under the Sentencing and Penaitiss Decres
2008.

{71 An order By 0 court in ¢ Cosg moy te the .;:us,_fe:r af gn « aaem to the High
Court, whether or net the Ccourt has progeeds we cpse, but
no right of appea! shall cgisirates Court h:zs fin s.f‘w determined
the guilt gf the accused person, w!e @ right to gppeal ggainst any order
made oricr fo such g finding is provided for by any iow.”

.\.a

lig yoti the A

H

ion 247 of the Criminal Procedurs Act, which i3 refevant as the Appeliant has

i1
2]
©Y
=

sleaded guity to the charge aganst hum, stipuiates that "No appect shall be aliowed
in the case of on occused person who hos plecded guitty, and who has been convicted
on such pleo by o Mogistrates Court, except g5 to the extent, gopropriatensgss of

#

iegality of the sentence.”
Section 256 of the Criminal Procedure Act refers to the powers of the High Court
during the hearing of an Appeal. Section 256 (21 and {3} provides:

{21 The High Court may —

fel canfire, reverse or vary the decision of the Magistrates Court: or

‘b) remit the matter with the ppinion of the High Court to the Magistrotes
Courty or

¢} order o new trigl ¢

3

‘) arger trigi by a court of comperent jurisdiction; or



ter g3 to /T may sesm just, and maoy by

fe; make such other order in the er
’ ch the Magistrates Court might have

gt
such order exercise ony powsr whi
exercised, ar

{fi the High Court may, natwithstanding that it is of opinien that the point
raised in the oppeal might be decided in favour of the Appellunt, dismiss the
appeal if it considers that no substontiol miscarriage of justice hos actuolly
ocourred,

{3) At the hegring of an oppenl whether agoinst conviction or against
S@ﬂf‘?ﬂc‘&’, the High Court may, if it thinks thot o different sentence should hove

begn passed, quash the sentence possed by the Mogistrotes Court and pass
such other sentence warrgnted in low [{whether more or less severe] in

’

substitution for the sentence as it thinks cught to have been passed.”

The Grounds of Appeal against Sentence

[12] inthe case of Kim Nam Bae v. The State [15999] FICA 21; AAU 15u of 98s {26 February

1899}, the Fiji Court of Appeal held:

L &

“ AT i well established law ther before this Court can disturk the sentence, the
Appeliant rust demonsteate that the Court below fell into error in exercising
irs sentencing discretion. If the trigl judge acts upon o wrong ;}f"nf‘z ple, if he
affows extraneous ar irrelevant matters to guide or offect him, if he mistakes
the facts, if he does not take into gooount some relevant mns;def ation, then
the Appellate Court may impose o different sentence. This errar may be
apparent | fram !w regsons for sentence or it maoy be inferred from the lengtn
of the sentence itself (House v. The King [1936] HCA 40; {19361 55 CLR 4897

[13] These principles were endorsed by the Fiji Supreme Court in Noisua v, The Stote

2013 £15C 14; CAV 10 of 2013 (20 November 2013}, where it was held,

S

“it is clear that the Court of Appeal will approach on sppeal ggainst sentence
using the principles set out in House v. The King [1936] HCA 40; [1936] 55 (LR
499 and adopted in Kim Nom Bae v The State Crimina! Appec! No. AAU Q015
of 15958, Ap p@fsaf@ Courts will interfere with o sentence if it is demonstrated

he triol Judge made one of the foliowing errors:

41




[15]

Therefore, 1t is well established law that before this Court can interfare with the
sentence passed by the Learned Magistrate; the Appellant must demanstrate that the

Learned Magistrate fell into error on one of the following grounds:

(1] Acted upon a wropg pringiple,
il Allowed extrangous or irrelevant matters to guide or affact him;

i) Mistook the facts;

iivl  Failed to take into account same relevant consideration,

In this case, the Learned Rasident Magistrate has imposed on the Appeilant a fine of
S300.00, to be paid by the 21 October 2020 {in defauit 15 days imprisonment), and
issued 2 compulsory disquaiification of his driving license for a pericd of 12 manths,
During the hearing of this appeal, the Counsal for the Appeliant submitted te Court
that the Appsilant has paid the fine of S300.00 within the stipuiated time This is
confirmed when referance is made 1o the Magistrate’s Court Case Record). Therefore
it was submitted that the Appellant 2 rot appealing against the fine imposed on him
by the Learned Resident Magistrate, but only in respect of the compulsory

disquahfication of his driving license for a pericd of 12 months,

Ground 1

(18]

(171

(18]

The first Ground of Appeal against sentence i5 that the Learned Magistrate had erred
in law and in fact in failing to give sufficient weight to the mitigating factors submitted

iy the Counsel for the Appellant,

In sentencing the Appeliant in this case it is clear that the Learned Resident Magistrate
has rot adopted the "two-tiered process’ of reasoning, but instead seems to have

adopted the “nstinctive synthesis’ approach.

ir Solomone Qurai v, The State [2015 FISC 15; CAV 24 of 2014 (20 August 2015} the

Fiji Supreme Court held:

4

{ Guidelines for sentencing contained in the Sentencing and Penolties Decree o

<

ire ¢ sentencing court to hove regard to, amongst other things, the curren

. practice ond the terms of any opplicable guideling judgment [section

4(2i{6) of the Cecreel, whether the offender pleaded guilty to the offence, and if se,



the stage in the proceedings ot which the offender did so or indicated an intention to
o sa fs‘ec.ssn 4(2){f} of the Decree), the conduct of the offender during the trial as an
indication of remorse or the lock of remorse (section 4(2){g) of the Decree) ond the
presence of any eggravating or mitigating fuctor concerning the offender or any
other circumstance relevant to the commission of the offence (section 4{2){]) 2
Degcree].

of the

; &

[48] The Sentencing ond Penoities Decree does not pravide any specific guidetine as
to what methodology show'd be adopted by the sentencing court in computing the
sentence, gnd subject to the current sentencing prac:;;e:ﬁ gnd teems af any applicable
guideline judgment, leaves the sentencing judge with g degree of flexibility gs to the
sentencing methodology, which might often depend on the complexity or otherwise

-

of every case.

*49; £ Fifi, the courts by and iorge adoot o two-tiered process of reasaning where the

wy
4]
o]
e
f'l’s
««;

nelng judge or magistrote first considers the objective circumstances of the
qﬁf@nw {factors going to the grovity of the crime Itselfl in order to gouge an

[4

appreciation of the seciousness of the offence (tier onej, and then considers ail
the subjective circumstances of the offender [often o bundie of gogrovating and
mitigating factors reloting to the offender rather thon the offence] (tier two), before
deriving the sentence to be Imposed. This is the methodology adopted by the High

Court in this case

f"x

iy

150 it is significont to nate thot the Sentencing and Perplties Decres does not seek to

tie da“: a sentencing judge to the twa-tiered process of reasoning described obove
ond leaves it open for o sentencing judge to adopt o cifferent approach, such g3
“instinctive synthesis”, by which is meant o more intuitive process of reasoning for
computing a sentence which only requires the enunciation of all factors progerly
taken into gocount and the proper conclusion to be drawn from the weighing ond
baloncing of those factors,

{51] in mv considered view, it /s precisely becguse of the complexity of the senrencing
process and the variability of the dircumstances of each case that judges are given by
the Sentencing gnd Penalties Decree o broad discretion to determine sentence. in
most instances therg is no single correct penalty but o range within which o sentence
may be regorded as appropriote, bence moethemaoticol precision is not insisted upon,
Bur this does not mean that grogortionality, o mothemaotical concept, hos no role to
play in determining on approgriate sentence. The twoetiered ond instinctive synthesis
approaches both require the moking of value judgments, assessments, comparisons
{tregting ke cases alike and unlike coses “é}f?g’eﬂ'&“d and the fingl baloncing of o
diverse range of considerations that are integral to the sentencing process. The two-

tiered process, when properly agdopted, has the gdvantage of providing consistency of

o




[19]

i

apgproack in sentencing and gromoting and enbondng judicial scoountobelity,
githough some cases may not be amenable to o sequential form of reasoning than
athers, and some judges moy find the two-tiered sentencing methodoiogy more

useful than other judges.”

in Sharma v. State (2015, FiCA 178; AALAB.2011 {3 December 2015); the Fiji Court
of Appeal discussed the approach 10 he taken by an appellate court when called
upan to review the sentence imposed by a lower court. The Court of Appeal heid as

follows.

"i39] it is oppropriate to comment briefly on the gpprogch to sentencing
thot has been adopted by senténcing courts in Fifi. The approuch (s
reguloted by the Sentencing and Penalties Decree 2009 (the Sentencing
ction {21 of thot Decree sets oy 'r the foctors that o court mwt
‘:z rd to when wmewmg an offendger. Fﬁe orocess that has been
adopted by the courts is that recommended by the Sentencing Guidelines
Councift {UK) In England there is a wmmmq duty to nwe regord to the

guidelings issued by the Council (R -v- Lee Oosthufzen [2006] 1 {r. dpp.
RS 73; However no such duty has been imposed on the cowrts in Fij
under the Sentencing Decree. The present process followed by the courts in

r;

i emonated from the decision of this Court in Naikefekeievesi —v- The
Smte FAAL A1 of 2007, 27 june 2008). As the Supreme Court noted in Qurai
—y- The State (CAV 24 of 2014; 20 August 2015 at paragragh 48,

gs to whot mnmow iogy showld te odopred oy ‘ﬁ;-" S»:?"“"ﬁf‘c ing court ,
wmsumg the sentence and sudiect fo the cw ehtsmfem: ng practice and

o
sentencing judge
which might

fu.u depend on the comp! fzw:“y or fhcrwfsza of ewrsf el

)

[40) In the same decision the Sugreme Court at pgragraph 48 then priefly
uescrme.; the methodoiogy thot is currently used In the courts i Fiji

b
&k
2
A
i
b
P
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courts by ond lorge adost a ?wn—iieresf process of r
! awff First considers the sbjective circumstances of the offence

o 'fr*g; to the gravity of the crime itselfi in order to ¢
appreciation of the seriousniess of the offence {tier one; and then considers
alf the subjective clrcumstances of the offender foften a bund

i g and mt' ating foctors reiating to the offender rather tho
g the sentence to be imposed.”

QC;

rved in ggragroph 31 thot

fe 51



{20]

‘The two-tiered process, when groperly adopted, has the advontage of
providing consistency of approach in sentencing and promoting and
enhancing judicial accountability _ 7

i42] To a certoin extent the two-tigred ppprooch is suggestive of o
mechanical process resembling o mothematical exercise involving the
application of o formula. However that approoch does not fetter the trial
judge's seatencing discretion. The epproach does na more than provide
effective guidance to ensure thot in exgrcising his sentencing discretion the
judge considers ail the factors thet are required to be considered under the
various provisions of the Senterncing Decree.

48] in getermining whether the sentencing discretion has miscarried this
Court does not rely upan the same methodology used by the sentencing
judge. The approogch tokes by this Court is to ossess whether in ol the
circumstances of the case the sentence /5 gne thot could reasonably be
imposed by o sentencing judge or. in orher words, that the sentence
imposed Hes within the perovissible ronge. 1t follows that even if there hos
been an grrorin the exercise of the sentencing discretian, this Court will stiii
dismniss the appeat if in the exercise of Its own discretion the Court considers
that the sertence actuolly imposed folls within the permissible ronge.
However it must be recalied that the test is not whether the Judges of this
Court if they had been in the position of the sentencing judge wouwld hove
imposed g different sentence. It must be established that the sentencing
discretion has miscorried elther by reviewing the reasoning for the sentence
or by determining from the facts that it is unreasonoble or unjust.”

;’4 ¥

As gutlined in Qurai v. The State (Supra) and Sharma v, State (Supra) the Sentencing

and Penalties Act No 42 of 2009 (Sentencing and Penaltiss Act) does not it 3
sentencing judge to the ‘two-tiered process’ of reasoning and leaves it open for the

ntencing judge to adopt a different approach, such as ‘instinctive synthesis’

1%
o
Y

approach, which is what the Learned Resident Magistrate has adopted in this case

The ‘instinctive synthesis’ approack s described as a more intuitive process of

reasoning for computing a sentence which only requires the enunciation of all factors
proparly taken into account and the proper conclusion to be drawn from the weighing

and balancing of those factors,

It is a fact that the Appellant filed written mitigation and sentencing submissions
through his Counsel in the Magistrate’s Court. At paragraph & of the Sentence the
Learned Resident Magistrate has made due reference to the personal circumstances

e




submitted by the Appellant and all the mitigating circumstances, whick are his
previous good character {that ne is a first time offenderl, that he is remorseful of nis
actions and that he is seeking forgiveness from Court, that he fully co-operated with
the Police in this matter and also the fact that the Appeliant entered an early guilty
plea, It 15 after having taken intoc account all the abave factors that the Learned

Resident Magistrate arrived at the fingl sentence.

Therefore, this ground of appest is without marit,

Ground 2

[23]

{24]

(25]

(28]

That the Learned Magistrate erred in law and in fact in failing to give due

consideration to the propesed sentence in the Appellants’ submissions on mitigation

in terms of Section 103 (1) of the Land Transport Act 35 of 1998 (Land Transport Actl,

& person who -

hd

{3ideives ar attempts 1o drive 2 motor vehicle or s in ﬂheﬁr’grﬁ af o motor vehicie while
more than the prescribed concentration of alcohol is present in s bio »:f ar

:

/bj fails or refuses to undergo a breath test or breoth analysis when required to 90 50
v a poiice officer,

CAMEYLS an c*‘(ér’u“‘

Ay person who s convicted of an offence under Section 103 (11 s liakle 10 the
srescribed penalty as stipulated in Sectior 114 of the Land Transport Act. Section 114
provides that the prescribed penalty for an offence under Section 103 (1) (3} [For 2
first offence/offender’ s 2 fine pot exceeding $2000.00 andfor :mprisgnment not
suceading 2 years and 2 mandatory disqualification of the driving license from 3

manths 1o 2 years.,

In the written mitigation and sentencing submissions filed on behalf of the Appeflant
in the Magistrate’s Court it is recorded as foilows: “in light of the mitigating factors
which have been raised above, our client is seeking a fine of $150.00 with a 3 months
disqualification from driving. Cur client is also saeking cne {1) month to pay his fine

o
o0
Eaw



[27]

[29]

and in the event a custodial sentence is issued, our client is also seeking for 3

wuspension 1o be granteg™.

It is well established that the Sentencing Judge or Magistrate has a wide discretion in
arriving at an appropriate sentence considering all the facts and circumstances of 2
particular case. Aithough submissions maybe made by Counsel for the State and the
Appeliant relating to the sentence to be imposed, the Sentencing Judge or Magistrate

i$ not reguired to confine himself to the said submissions made by parties.

in the instant case the Learned Resident Magistrate has imposed on the Appellant 3
fing of 5300.00, to be paid within two weeks {in default 15 davs imprisonment), and
issued 2 compulsory disqualification of his driving ficense for a period of 12 months.
This sentence was wail w;t?un the prescrived penalty as specified in Section 114 of the

Land Transport Act.

Therefore, this ground of appeal has no ment,

Grounds3and 4

{30]

[32]

The third Ground of Appeal against sentence is that the Learned Magistrate erred in
fawe by falling to consider sentences issued in precedents related to the charge of
“Driving Motor WVehicle whilst there is gresent in the blood a concentration of alcohol
in excess of the prescribed hmit contrary 10 Section 103 {1} (a} and 114 of the Land
Transport Act 35 of 19987 The fourth Ground of Appeal against sentence is that
compulsory disqualificatian of driving license for 12 months imposed by the Learned
Magistrate was manifestly excessive and harsh and wrong in principal having regarcs

to all the circumstances of the case.

In my cpinion, both these Grounds of Appeal against sentence are inter-connected

and can be dealt with together.

In State v. Joel Sohal (20177 FIHC 634; HARDUZ.2017 {29 August 2017 His Lordship
Sustive Vinsent Perera held:

“G. Given the above provisions in the LTA Act, it is manifestly clear that
disaualification is o mandatory genalty For the offence under section 103{1)a)}
a 4 Ve &g ' i
of the LTA Act and o sentencing court does not have a discretion to refroin

ot

it




under -a:my circumstances. According to

fétei?‘i% ,&-r ‘ﬁ’squa:‘:}ﬁ&“ means  disgualification from holding o

obtaining o driver's lcence.

15, According to the appicable prescribed pengity, the defendant shouid be
disquoiified from holding or obtaining o driver’s licence for o period from 3
months o 2 yegrs.

16, In the case of State v Prasad [2003] FIHC 146 HAAQD38..2003S /16
October 2003), zha Legrned High Court ws‘ge [Her iodysnip Madam justice
HWazhot Shameem listed the following os factors to be token into account in
deciding the length of disquoiificatian,

o, The standard of :':’!”’.vff"eg shown in the offending.
a. Any previous convictions for traffic offences.

rn

The need to protect the O’J"}’xf“ from dangerous/coreless/adrunk drivers,

. Good character

£. Serious hordshic to Farmil;

i Driving providing the source of ivelhood for the offender

170 u rtinent to note thot the Learned Mogistrate nod considered the fact

that the defendant was warking as g ‘Eeﬁrm of the smai claims tribuno) a3
an aggravating factor, | cannot agree thot this is an aggroveting foctor. in my

vigw, the ﬂo-sésim held by an ae:*:m-d at the time of of
considerad grovating factor far the purpase of sentes

gooused wsed the relevant priviieged or the trusted position in ary manner 1o

fending can bg
ing ondy if the

18 in my aas‘m:m, the oniy aggravating foctor revealed in the summary of
facts is the concentration of aicono! that wos presant in the blood gbove the

prescribed finvt. The presceibed imir of olcohof concentration o5 provided in

the fand Trarsport (Breoth Tests gnd Anolyses) Reguictions 2000 is 80

i

mdtigrams of aicohol in IG0 f biopd. The wlcohol concentration

found in the déﬁfeﬂdsf?:“‘s flood wos 90.2 milligrams in 100 milliitres.

13, Consigering oll the circumstonces, including the fact that the defendant
was a fiest offender; that he s the only person in the family with g driver’s
licence: and the fact thot fe bod token responsiility for his oction E‘}«'
,a.z‘w:mrfta guiite, 1 am of the view that it is gppropriate to disgualf
d r*r*f'w‘f* holding or ohtaining a driver’s licence for the minimum period

offerce which 15 3 months.”

[33] In Stote v. Ratu Semi Kobukobo Degei [2015] FIHC 478; HAC3I33 2018 (24 May

2019 the ascused was convicted on nis own plea of the following charges:



(34]

!

36}

1. Manslaughter, contrary to Section 239 {a) & (b} [¢} [i) of the Crimes Act No 44 of

2009;

2. Dangerous Driving Occasioning Grievous Bodily Harm, contrary to Section 97 {4}

fe) & 114 of the Land Transport Act; and

3. Driving a Motor Vehicle whilst there is Fresent in the Blood a Concentration of
Aleohet in Excess of the Prascribed Limit, contrary to Sections 103 {1} {a} & 114 of the

Land Transport Act

His Lordship Justice Daniel Goundar imposed a term of 4 vears” imprisonmeant for
count 1, 12 months’ imprisonment and & months disgualification from driving for
count 2 and 3 months” imprisonment and 12 months disqualification from driving for
count 3. All sentences were made congurrant.

In lessico Hill v. The State [2018] FiCA 123; 2AU109.2015 (10 August 2018); it was
held by the Fiji Court of Apgesh:

“[23] In any recktess driving cose, the number of people being put ot the risk of being
kiffed or injured s often g martter of churce. However, rhem are [oses wherg the

offender has knowingly put more than one persan at risk, or where the occurrence of

muitiple deaths wos reasonobly foreseecble. A person who takes the control of the
steering whee! under the influence of airahsf' or drugs knowingly puts mare than one
persan at risk of ;Ewing killed and this is ane of such coses although only one person

succumbed to infuries.”

in the instant case, | concede that the Learned Resident Magistrate has not made

reference 1o any case authorities in her sentence. However, it is also a fact that there

ey

is no established tariff for the offence of Driving a Motor Vehicle whilst there |

e

Present in the Blood a Concentration of Alcoho! in Excess of the Prescribed Limit |
there was an established tariff and the Learned Resident Magistrate had failed o
make reference or take into consideration such tariff, it may have amounted to an

error of law, However, that is clearly not the position in this case,

it must also be emphasized that the prescribed Hmit of sicohol concentration as
provided in the Land Transport [Breath Tests and Analyses) Regulations 2000 is 80

milligrams of alcohol in 100 millilitres of blocd. However, the Appellant has been




[37]

convicted for having an alcohol concentration in his blood of 147.4 milligrams in 100

miflilitres. This is 7.4 milligrams in 130 millilitres above the prescribed Hmit

Taking into consideration all the above factors, | am of the opinion that the
compulsory disgualification of the Appeliant’s driving license for 12 months canngt
ha considered 3t a mandestly excessive or harsh sentence imposed by the Learned

Magistrate,

Considering the aforesaid, | am of the opinion that Grounds 3 and 4 of the Grounds

of Appeal against sentence are also without merit.

Conclusion
[38] Accordingly, | conclude that this Appeal should stand dismissed and the sentence be

affirmed.
FINAL ORDERS
(407  inight of the above, the final orders of this Court are as follows:

1. Appealis dismissed.

3. The sestence imposed by tha Learned Resident Magistrate of the

Magistrate's Court of Nasinu in Traffic Case No. 107 of 2020 is affirmed.
" i . \}_ﬁg?:}':m
Riyaz Hamza®™  / /
JUDGE w
HIGH COURT OF FUI

AT SUVA

This 4 Day of August 2021

Solicitors for the Appellant Toganivalu Legal, Barristers and Solicitors, Suva.
Solicitors for the Respondent: Office of the Director of Public Prasecutions, Suva.
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