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JUOGME.NT 

[1] This is an .Appeal made by' the Appellant against his sentence imposed bv the 

r",'1agistrate's Court of Nasinu. 

offence; 



CHARGE 

Statement of Offence {a} 

DRIVING MOTOR VEHICLE WHILST THERE IS PRESENT IN THE BLOOD A 

~ONCENTRATION OF ALCOHOL IN EXCESS OF THE PRESCRIBED UMIT: 

Contrary to Section 103 (1) (a) and 114 of the Land Transport Act No. 35 of 

199R 

Particulars of Offence [b] 

Richard UweHyn Acram.an" on the 23'j daY' of r,,/iay 2020, at about 21,15 hours, 

at Nasinu, in the Central: D~v1slon, (trove a~/iotor Vehicle, RegLstrat¥onrJumber 

FA 656" along Laucala Beach, vvhi!st there l.tl3S present ~n 100 mdlilitres of 

blood a concentrat!on of 147.4 milligrams of alcohol, ",vhlen V\las m excess of 

the prescribed Hrnit. 

[3J The Appellant vvas first produced in the ~v'tagistrate"s Court of Nasinu for this matter. 

on 25 ~llay 2020. On 29 September 2020, he \ .... a5 readv to take his pi;ea ,A,ccorcl!n.gl'i. 

the A.ppeHant pleaded guilt,)" to the charge. The Learned Resident ~"iagistrate had been 

satisfied that the ,A,ppellant pleaded guiltY' 'oioiuntarHv and on his QVvn free will On 5 

October 2020, the Sumrnary of Facts had been read over to the A.ppellant .. ·'NnCl ha\i1ng 

under:;tcod had admitted t·Q same Thereafter.< the AppeHart had been found gUjjtV 

<,nd convicted of the charge on his own piea and the ("'flatter INas fi:xed for sentencing. 

[4] On 7 October 2020, the Learned P\Qsident Magistrate p,assed sentence on the 

Appellant. He \t</a:s irl'lposed a fme of $300.00, to r)e paid bv the 21 .october 2020 (i0 

default 15 days H'flpfi;sonrnent), and issued a C:C)fT1pulsor':l disqualification of his drh,nng 

license for a period of 12 months, 

[.5] A.ggrieved b\1 the sajd Order., on 30 NO''o''ember 2020, the Appellant filed a Notice of 

tvlotion for leave to Appeal Out of Ttm€. The said Notice oft'i1otion \vas supported by 

anAJfidavit deposed to bV the AppeHant. This Application was onlv III respect of hiS 

sentencE', 

[6J The Learned (cunsed for the State submitted that she was not objecting to the Notice 

of ~i1Dtion far Lea"i€' to A,ppeal Dut of Tirne A(cordmg!y, thiS Court granted Leav€ to 

the Appellant to file his Petition of l\,ppea: out of tirne 



[7] This matter vvas taken up for hearing before me on 7 ,April 2021, The Counsel for the 

AppeHant and the State ,"",ere heard. The parties also filed written submissions" making 

reference to case authoritles, v~hich have had the benefit of perus~ng, 

[8j The Grounds of Appeal against the sentence fHed bV the AippeUant are as foHoviI'$: 

GROUNP~9f APPEAL AGAINST SENTENCE 

That the Learned Magistrate erred in lav .. and in fact In failing to giv'e sufficient 

'weight to the mitigating f(l'ttors submitted by the Counsel for the Appellant 

That the Learnedtviagistrate erred in law and in fact in fa!!ing to give dUf; 

consideration to the proposed sentence in the AppeHants i submissions on 

m.itigatlonand sentencIng. 

[c] That the Learned rvlagistrate errr;?d in lavi by failiing to consider sentences issued in 

precE'ch:nts related to trH~ charge of ""Driving Motor Vehicle'Nhilst there is present 

tn the blood d eoncertidtion of a!cohol in excess of the prescrIbed limit contrary 

to Section 103 (a) and 114 of the Land Transport.A,c! 3S of 1998. 

[d] That the compulsorv dlsquaMication of driving Iken,se for 12 months imposed b'l 

the Learned rvlaglstrate 'was manlrestbl excessive and harsh and'Nrong in principal 

having regards to all the circurnstances of the case. 

[9] Section 246 of the Crimina! Procedure Act No 43 of 2009 (Chrn!nai Procedure ,o·.et) 

deais\<vith A,ppeals to the High Court l,from the f'v'lagistrate"s Courts}, The Section is re-

produced beiow: 

"fl} Subject to any provision of th/s Part to the controfY; any person I-t,/ho is 

dissatisfied Il'/ieh Of.,}" judgment, sentence or order of a rv1agistrates Court in 
anY' crlmirrof cause or trial to vvhich he or she ls a port}' rnay appeal to the Higli 
Court against the judgmentt sentence or order of the /v1ogt'sfrcrtes C:;JU(t, or 
both a judgement and sentenCf\ 

(2) !\'o appeal shall he o90inst an order of acquittal e:-<.'cept bY'. or '.vith the 

50nct/O('1 in~vrlrlng of the Dir·~ctor of PubJIc Pro.senitiot15 or of the 

Comrniss"/oner of the Independent ComrnIssiorr Against COfl"u:ption, 



(3) ~·\t"here any sentence is passed or oreier made b>v Q'\llagistrotes Court it! 

respect of any persoflvvJro is not represented by C1 /c1'>''V'y'er, the person shafl be 
informed by the rnagtstrare of the ,right af opr:;eai at the time when sentence is 
posseci, Of the order is (node, 

(4) An appeal co the .HIgh Court rnay be on r; rnatter of fact os ~(veh; as on CJ 

/5,1 The DirEctor of Public PrasecuUons shoO be deemed tc' be a porty to OI?'¥, 

crirni..'7o} couse or-matter in v/hicn th>~ proceedings v';/f!re instituted ond carried 

on by C1 publiC prosecutor" ether than a criminol couse or matter instituted and 
conducted b.Y' the FiJi independent Corn-mission .AgainstCorr:..iptiot'i, 

(6/ 'l";/'jthout /,1t7iitlng th~ coregones of sentence or order ~,'/hic~ rnav Of? 

oppeaied against., an appe:a i n'}()~/ be brought under this section in respect of 
an'll sentence or order of C1 magistrate·':) court, inciuding (J,n order for 

cornpensotion i restItution". forfeiture .. disquDi\ficatiort, costs,. binding ov'er or 
otner sentencing option or otder under the Sentencing and Penalties Decree 
2009, 

(7,: . .4,(1 Grae r b.'l G COLirt :,11 c case (!'loy be the 5!)OJecr of an cUJpeo{ to r,he Hlg,h 

Court, vvh~'!her'Jr not rhe C00rt has [)roceeded to 0 con'hctlon In the tose, bi./t 

(10 nght of apPeal shall /ie untii rre /1i1agisrrote.;r;; Court he;s f?,nail;.:' (j'eretrnined 

the guilt of the accused person, i,i/ife'.ss CJ ,..,oght to OQOE'C.n' against on~1 order 
(node orior to such 0 ~f;ndi{l(;; is orovided for by on)/ /(1,/,,1, ;; 

pleaded gudt''l to the charge aga,nst him, stipUlates that "r',J'o appeal sholl be .;:;i.'owed 

.j{'i such plea 0)/ 0 .tv1ogistrotes Court, except as fO t.he e;.ae,ot, approprIateness or 

iega/ity 0'f the sentence.~' 

[11] Sect.lon 256 of the Criminal Procedure ,Act refers to the po\vers of the High CQurt 

during the hearing of an Appeal, Section 256 (2) and 13) prO\/ldes: 

remit the r!7otter wvith the opiniori oJ the hilJh Court to the /'v!ogistrotes 

C01.Ht.,' or 

/c) order 0 ne vV' trial: 0'r 

/cJ) order triol OJ/ (] CJurt of ::Drnoerent}unsdicr/on; or 



{e) (rwke such other order .In the matter 0$ to it may seem .lust" arid may tfV 

SUcl1 ort.:{er exercisE any' .0'0'//£( 'Nh1ch the tv1agistttJtes Court might hove 
exercised; or 

(f} the ,High Court rna~lJ' notwithstanding that it [5 of opinion that the point 
raised in the appeal mlght' bedec/ded in fOllour of tile Appellant dismiss tnE' 
appeal if it considers that no $ubstontkll miscarriage of justice has actuotl},' 
occurred, 

{3) At the hearing .of an appeal vvnether again.st :':O!1V.'Ct"ion or against 
sente.ncef the ,High Court rr'lr;rv, if it thinks that a different sentence should have 
been POS5f!'Cl" quash the sentence passed by the fllTaglstrotes Court and pass 
such other sentence Vi,io(t'or'l·ted in {Olii r~vhether .more or less sel/ere) ir;' 
substitution fot' the sentence as it tl'ii'nks ought to herve been passed., .<.' 

The Grounds of ApPe'alJlgainst Sentence 

[12] In the case of Kim Nom SGe v. The State [19991 FJCA 21,; AAU 15u o.f 98s 1:26 Febtuaf\l 

1999i; the Fiji Cou rt Qf.A.ppea! held: 

".,jt is VlN?il efitabJished law' thar before this Court con disturb the sentence! the 
AlJpeiiant must demonstrate that the Court be:o~1l fell into error In e.xercising 
its sentencing dis,retiofL /j the trial judge octs upon a II/tong principle,. if he 

ailcJ'w$ extraneous or irrelevant matters to guide or affect him., if he mistakes 
the facts, if he does not toh! in to aCCOi;,U7t sorne relei;·'ont consideration, thet': 
the Appellate Court rno:~/ impose Q d([ferent sentence, This error may be 
opp'orent from tht' reasor,s for sentence or it may be inferred from the length 
of the sentence itself (House v. The King {1936}HCA 40; [1936] 55 CLR 499}" 'i 

[13] These prmctp!esi;vere endorsed by the' FijM Supreme Court in Noisua v. The State 

[2013] F15C 14: CA,\! 10 of 2013 (20 Novernber 2013),. where it was held: 

<tIt is clear that the Court of Appeal vliiU opproach on cJPpeaf against sentence 
using the prineip{es set out in House v. The King {1936} HCA 40; [1936] 55 CLR 
499.: ond adopted in Kim Nom 8ae v The State Cr!rnlnal Appeai No., .AAU 0015 
of 1998. A,Dpefiare Co(.uts wIll interfere 4vlth 0 sentence if it is dernonstroteci 
that the t'rrai judge mode one of the foHovvJ'ng errors· 

fijI Acted upon a ~'1rong Firincipie c: 

Aiio~1/ed extraneous or irrelevant matters to guide or affect hnn; 

(iii} .tv1istook the focts.,: 
r::ailed to toke {nto f1{COunt some reie;/ont consideration·' 



[14] Therefore, It'S well' estabiished )clN trlat before thIs Court can interfere viitn the 

sentence passed b\i the Learned l\llagistrate; the Appeilant must demonstrate that the 

Learned Magistrate fell Into error on one of the fQl!o\vfng grounds: 

ITl .::',cted upon a wTong principle; 

(iii .AHo\'ved extraneous or :Tr-elevant matters to guide or affect hml.: 

(h/I Failed to take into account some relevant consideration. 

[15] in this case, the Learned Resident r\llag!strate has :mposed on the .A.ppe\lant a fine of 

53000'0, to be paid bV the 21 October 2020 (in default 15 days lmpnsonmentL and 

issued a compulsory disqua!i:fcation of his driving Jicens€ for a penod of 12 months. 

During the hearing o·f this appeal. the Counsel for the Appellant subrnitted to Court 

that tre .6..ppeilant has paid the fine of '5300,00 vvithin the stipulated times is 

it 'lias sl,bmitted tnat the A,ppelldr'lt :s rot appealing against tile frne l!TlpOsed ·on hiTn 

bV the learned R;esident fvlagistrate, but oni",' in respect of the cornpu!SQfV 

disqualification of his driving license for a penod of 12 months. 

~round 1 

[16] The first Ground of .i\ppeal aga~n5t sentence is that the Learn·ed ~i1agi5trate had erred 

In I;;w>/ and in fact in failing to give sufficient 'weight to the mitigating factors submitted 

DV the Counsel for tt)eAppellant. 

(17) In sentencing the ,il,ppeliant in thiS C,3se It IS dear that the Learned R,Es'ldent r'v~ag;strate 

has not adopt€.(.l the 'two~t!eted process' of reasoni:ng .. but instead seems to have 

adopted th0'~Tlstmctive 5vnthesis' approach 

[18] Salomone Qural v, The State [2015~ FJSC 15; CAV 24 of 2014 (20 ,A,Ugu5t 2015 the 

Fiji Supreme Court held: 

"/47J Guidelines for serrtencing contained .n the Sentencing ond Per'lo/ties Decree cf 
2009 require () sentencing court [0 h:rve regard to, .amongst other til.! n g5" the current 

set)tencingc..-octice and tlif< terrns of an;v applicabie gUtde//ne }udgmen·t (section 

4(2)(b) af ttl€, Decree). "Nhether the a/fender pleaded guilt!l to the oB"t.'tlce .. (1t}d if 50, 

5 



the stage in the proceedings at !/i/.rrich the offender did' 50 or u1dlcated on intention to 

do so (section 4(2)(f) of the Decree}" the conduct of the ()lfender during the trial as an 

Jndication of rernorse or the lack oj remorse (section 4 (2) (g) of the Decree) and the 
presence of any aggravating or mitigating foetor concerning the o,tfender Or an}1 

other circumstance relevant to the cornmissiorr o,f the a/fence Isection 41'2 }{J'~) of the ~ j~ ~. : ... ~., .. J 

Decree) 

{4BJ The Sentencing and Penalties Decree cloes not ptovk:ie any spec(fic guIdeiine ClS 

to '.,vhot tnethodologV sHould be adopted by the sentencing court in computing the 

sentencer and subJect to the cutre,qt sentenc{ng practice and terms of any appUcable 

guideline judgment! leaves the sentencing judge ~vith a degree of fie;~;lbHit:l as to the 
sentericing methodology, which mig.ht often depend on the compte,xity or otherwise 
of everv case. 

[49J it; Fdil the CO.f.)(ts by and I'arge adopt a t'tvowtiered process ojreosonfng v/hete the 

sentencing Judge or rnagi:Strote f(:rst cons/clers the objective CirCiilYl5tQrtce$ of the 

olfence (factors going to the grovitj/ of t.he crIme itself) in order to gauge an 

appreciation of the seriousneS5 of the offence (t)er one)" and then considers air 

the svbJectlve circumstances of the offender (often a bun die of aggravatinq and 

rnitigoting factors relating to the o.f;h:nder rat.her than the offence) (tier t'0l0.l" before 

ril:.1 rfving the sentencf;.' to be imposed, This is the methodo.to~:W adopted by the Hfgl'1 

ISO) it ,i'S slgni//cont to note that the Sentencirrg ar!d Penalties Decree (ioes not seek to 
tie dOVv'ti a sentencing judge to the two-tiered process of reasoning described above 

and reaves it open for a sentencing judge to. ado,ot 0 different approach" such os 

"instinctive synthesIs"; bv ~td?ich [5 t'tJ6ont a {note intuitive process of reosoning fot 

com,r:JI./t/ng (] sentence ~vhjch only' requires the em.Jnciat/on of all factors proper/v 
taken into (JCCOl.Ulf and the proper conclusion to be drown from the ~!i,/elghing and 

[51] in rny considered viev/" it /15 precise!';! becouse of the compie:;.Jt;1 o.f the sentenCing 

process ()r~d the 'vor'iabiHty of the clrcumstcmces of each case that fudges are giv'en b'}/ 

[he Sentencing and Penoities Decree a .broad discretion to deterrnine sentetlC(!, In 

rnost !nstarrces t.here 15 no. singie carreet penoity aJt a range ~vithin vihic:h a sentence 

rnoY' be regarded as appropriate, .h:?tlCe rnctherrwticai precision is ,not /nsisted upon. 

But this does not (neon that propo.rtionaiit:/,. a mathematical concept, has no role to 

play in determining an appropriatr:." sentence. The n"/o»tiered and ItJ5tincti'"ole synthesis 

a,cproaches both require the making of value judgments, assessments" comporiSOti5 

{treating !ike cases alike andurtlike cases dl:tferentiv) and the p.nai baloncing of a 

diverse range of considerations that are .intr:gral t~ the set; tenting ,process, The two' 

tiered process, 'lihen properlv cn1opteo~, has t,he OI::iv'ontage of providing tonsiSif!'tX:v of 



approach in sentencing and ,cromutJl'ifJ (]nd enhancing juaicioi' DCCtJI.Hitabl/it'Y, 

although 50rne CQses (rial' not be a(!le!1oole to a sequentiai lorrn of reasoning than 

others" and 5()n~e Judges rrOj/ find the t~v()-tiered sentencing merhodoiogymote' 

use,fui than ather judges, 

[19) in Sharma v. State [2015 FJCA 178; A41J48.2011 i3 December 2015); the Fiji Court 

of Appeal discussed the approach to be taken b',:!, an appeHate court w'hen cailec\ 

upon to revie'li the sentence imposed by a lovver court. The Court of ,t:.,ppeal hei;d as 

:''(39/ it i5 appropriafe to cornment bnefiyi on the approach to sentencing 
'[liat has teE!n adopted 
regulated b~/ the Serrre.nCing :.md Pe"iohies Decree 2009 (the Senten:.>.ng 
Decree/. Section 4(2) of rhot Decree sets out the factors t.hat () tDU/t must 
hove regard to \/./he,p sentencnlg an of/endeL The process that has bee,,!' 
adopted ,bY' the CO{lrts is that recotfY?Jended by ri}e Sentencl'ng Guu:ieiines 
Council (UK), In Eng/and there is :1 statuto."}-' dut}( to hQ\le regard to' the 
guidelines .issued by the COt/ncu' (R -v~ Lee Oosthuizen (20'06] 1 Cr. A.cp. 

R. (5.) .73). Ho\!v'e\/er no 5'.Jch dut:/ has been imposed on the coutts in 

under the Sentenc}r'Q DE{;ree The present precess fo/lovl/ed by ff'Je courts itl 

ernanoted franl th£' dec/sicPl c;J Uris CClUr;~ in Natke/eke/eves' -v- The 
StafC?(AAU 61 of 2007: 27 june 2008). As the Suprefne Court noted ,:r Qurai 

-v- The Stpt~ (CAV' 24 of 2Cl{' 20 Augl.;'st 2015/ at pcroQroOh 48. 

, The Sen fencing ond Penoirfes Decree does ... T::H provide 5.oec!~.nc guideLines 
as to vV'hat rrrethoOC;IOm,; should b6 aeJ?!)t'2d by tl'H: seri'tet1cing court 

(>a.(!7{t1uti".r1g til:e~ 5·et'te'~'1:.c·e a.nd" subject tC) tilE ct..iTrer1t 5t::rrref?c:'"ng pro·ctice (sna­

tero'?;, of on::! appUcDbie g~iioe.iint' jUO'grnent, ieaves the sentencing judge 
fJ degree of fie.'!f:ibii/tv as tc:' the sentencing methDdoiog;v, ~Jlhich might 

often depend on the complexity or otherwise of 91,.ifl"Y case. 

[40j In the sorlie decision the Supreme Court at paragraph 49 then oriell /, 
described the rnethadology' that {s current!i'> iIsed if1 t.he courts ,In 

J/n t.he C·O:l..li·"ts b~/ crnei {orge r;da.ot {]. .!'vv'Q-t,'e"red' oroct.~ss C)-£ reCI5{Jrl~'ng 

'il//';ere the {c:ourt) /(rst considers the objective circurnstonces Of tf;'e olle.nce 
ffactors going to the gravlt,v of the crime itsell! in order to 9'ouge em 
O,O!Jr£cI:;:rtion of the seriousness of the offe.nc.e (tier one) and then considers 
on UT:? subjecthl2 circumstanCe5 of the Ci,f.fender (o/tet! CJ ,bundle 
oggravating and ..-rritigatmg factors rciatinq to the offender' (othe .... rhan the 
!J~lj:ff.:~r:ce·./ /tf.er 't\:~lO) bf:..~"ft.,.(e de.f'i~v</t?fl rJ1f! 5e·.r:~te.nce to be !l17.c:oS";eo. ~; 



''The tvvo-tfered process, when properly adopted, has the advantage of 
prolliding consistency of opproach in sentencing and promoting and 
enhoncing ludiciat acco(P7tablilty ___ ' .. 

{42] To a certain e:1!:tent the t~v(J-tiered approach is suggestive of G 

rnechanical process resembling a trH::;th etfJa tical exercisE involving the 
application of a /orrrI!Jj(1. H'olillever that approach does not fetter the tt{o{ 

judge's sentencing discretion. The ol.7,oroach does no rnote than provide 
etfect{ve fluIdance to ensure that ,1,'1 eX~lrci.$itJg his sentencing discretion the 

judge considers aN the factors that Gre required to be considered utrder the 
vcrious ptovisions' of the Sentencing Decree, 

[4S} in deterrnining whether the sentencing discretion has rniscCJtried this 

Court does not tel;l upon the San1f! methodoiogy· used b'y' the .senterii:lng 

judge, The opproClch taken by this Court is to assess i.vhether hi all the 

circurnstances 0/ rh£' COSet the 'sentence i5 one that could reasonab!;l be 

ir),"lposed by a senteticing judge or, in othetwotds" thot the sentence 
imposed lies within the pet'tJ'Hi):Sible ronge~ It follows that even if there hos 
been an error in the exercise of the sentenci.ng discretr(HI, this Court l,/1JNi 5:10 
disrniss the appeal if in the exercise of its OV~'n discretion the Court cortSiders 
that the sentence CCTuOJi,V itnposed lei/is vvithin the permissible tange. 

Hcnvever it t?'lIJ:St be reea/lee' that. the test is not v/hfl;'trfft the Judges of this 
Cou.rt if the/, hod been in the pOSition of the sentencing fudgE! vvauld hove 

imposed 0 dtlferent sentence. It (nust be established that the sentencing 
discretion liCE tnisc()tried either by rel,ne'vVing the reo.5oning for the sentence 

tJf by deterrrlining jrorr't the lacts that it is unreosonoble or unjust h' 

(20] As outlined in aurai v. The State (Supra) and Sharma v. State (Supra) the Sentencing 

and Penalties ,-\ct No 42 of 2009 (Sentencmg and Penalties. Act;l does not j;rnit a 

:;entencing j'udge to the 'tvvG~tierHd process' of reasQning and lea'lleS it open For the 

sentencmg Judge to adopt a different approach, such as "instim;:tive svnthesis' 

.approach, \\lhich is '\Illnat the Learned R.esident Magistrate has adopted in thiS case, 

The "instinctive synthesis! approach ;$ described as a more intuitive process of 

reasGfiing for computing a sentence which onlv requires the enunciation of all fattors 

properl),' taken into. account and the proper conclusion to be drav,m from the '\l\<eighing 

and balancing of those factors, 

(21) It is a fact that the Appellant filed vvrittenmitigat!on and sentencmg submisslons 

through his Counsel rn the fvlagistrate"s Court. At paragraph 6 of the Sentence the 

Learned Fl;esident r"I,{1agistrate has made due referenCe to the persona! Circumstances 

9 



submitted bV the A,ppellal1t and aB the mitigating circumstances, vl/hleh are his 

ore"I!OUS good eharacter l:that he is a first tirne offEmderJ. that he is remorsefufof his 

actions and that he is seeking forg;~:lene55 fron) Court that he full''i' co-operated v"'ith 

the Police in this rnatterand also the fact that the Appellant entered an eari}" guilty' 

plea. It is after having taken into account ali the above factors that ttle learned 

Resident ~v'1agistrate arrhred at the final sentence. 

[22] Therefore. this ground of appeal is'vvithcut mer'c 

Ground 2 

[23] That t~1e Learned f\·1agistrate erred in lavi and in fact in fai to give due 

consideration to the proposed sentence in the ,Appellants' 5ubrTl1$SJOnS on rnitigation 

and sentencing. 

[24] in terms of Section 103 (1) of the Land Transport Act 35 of 1998 '~Larrd Transp(vti1.c,t), 

to} (}riif.:."S or ottei'1iots to ar?Ve ;') motor '/en/cie or ,is cn ci1crge of a (not':)," itvflJ{e 

/;tl>:]re: tF1C1f1 ~~/Te /Jre,5C,t;'tJ2f.l COt)ce.l1:trcrticN:; {))f a/{:·ol10J~ /5 f?re~ie.r:t (q il/s blood.: 0-," 

(b) fCils Of re/;)ses tD undergo a breath test or breath analysis ~v.hen required tj do 50 

Dy a po/ice a)~fff. .. ~er, 

comrnirs an offence. 

[25] t"nv person V[rO 1$ convicted of an offence ullder Sectlon 103 (11 is dable to the 

prescnbed pena1tv as stlpuiated in Section 114 of the Land TransportAc.t Section 114 

provides that the prescribed penait'" for an offence under Sect'ionHH nJ (3 [;:ora 

first offence/offender} (5 a fine not exceeding $2000.00 arid/or :fT'!1)(i.sonrnent hot 

e:.:.ceedim1, 2 \/2ars and a manddtorv disquaHnc:ation of the driving license from :3 

rr: 0 nths :0 Z'le a rs. 

[261 In the \A'ntten rnitigati()n and sentencing submissions flied en behalf of the A.po:eHant 

in the tvlagi:s:trate's Court :t is recorded as fQHOvvs: .... \n light of the mitigating factors 

~vhkh have been raised above, our client is sc:eking a fine of S 150.00 \vith a .3 1l1onths 

disqualification from, dnvlng. Our client is aiso seeking one i:J,) rnonth to pajl his nne 



and in the event a custodial sentence;s issued our client fS also seeking for a 

suspension to be grart8cf"', 

f2.l} !t is \~i€!l1 established that the Sentencing Judge or r.;lagistrate has a v..,ide discretion in 

arriving at an appropriate sentence considering aU the facts and circumstances of a 

particular case. Although submissions maybe made bV Counsei for the State and the 

Appellant relating to the sentence to be imposed. the Sentendng Judge (lr I\Aagistrate 

is not required to confine hrmself to the said submf55ions made by parties, 

{28] In the in.stant case the Learned Resident ~"lagistrate has imposed on the Appellant a 

fine of $300,00, to be paid within two ".;",leeks {in default 15 davs imprisonment), and 

issued a cornpu!~.Drv disqualification of his driving :icense for a period of 12 rnQnths, 

Thi.s sentence \vas lIve!1 \Ivithm the prescribed penaltv as specifi!2din Section 114 of the 

Land Transport Act 

[29] Trlerefore j thiS ground of apqea! has no merit 

Grounds 3 and 4 

[30] The third Ground cJ ,A.pp·ea! against sentence is that the learned r'v1agistrate erred In 

;:a\;\I by fading to consider sentences iS5uedin precedents related to the charge of 

;'Drl\ling ~vlotQr \/enide 'lll'hi!st there i5 present in the blood a concentration of alcohol 

in excess or the prescribed lirnit contrar\" to Section 103 (a) and 114 of the Land 

Transport Act 35 of 1998,/" The fourth Ground of Appeal against sentence i,s that 

compulsQf'{ disqualification of driving licenSE for 12 months imposed by the learned 

~'.ilagistrate \lvas manifestly excessive and harsh and vvrong in pt'irlcipal having regards 

to' all the Cltcurnstances of the case, 

(31] In my' opinion. both these GrQ,uncis of Appeal against sentence are inter"connected 

and can be dealt \,vith tog~theL 

[.32] In State v. Joel Sohal [20.17] FHK 634: HA.R002,2017 !,29 i~\Ugust 2017}; His Lordship 

Justice \/\nsent Perera held: 

'(9 Given the abO\/e orovisions in the L fA A£t,. it is rnon(festfy' clear that 

d,lsqualificotion {s a rnondotorv penaitv for the offence under section 103(1)(0) 

of the LTA ,Act and (1 sentencing court does not have a discretion to refroin 

1"1 



)f,I"Ofi'! /rnposrng c; di5quoiificaUon under any circumstances, According to 

the LfA Act 'diS qUo},'/ica r/on rneaos disqualification f'-omhoh:iing Dr 

obtairHng a driver's i/certt;;e. 

15, According to t.he applicable preSc((bed perJ0 it}(, the dejeneJant ShOi.JJd t)e 
di.sqiJohjied from holding or obtaining a l.iriver"s licence for a period frorn 3 
months to 2 years, 

15, in the cose of State v Prasad [2003} FjHC146,' NA,A.Q038I20035 (16 
October 2003), the Learned h'igh Court judg~' {Her Lodj/s,~/p fv'!adam Justice 
t,,'cuhat Sharneem /isted the fOilolAi-ing as Ioctors W be token Into account in 

cieciding the lettgth of disquolt/;'cotion, 

Ll, The sta.ndord of clt;;ving $hown }:n [he oj~fer;c1i,ng 
0..40.'/ previous convictions lar frofpc o.,qerces, 
c. The neeej to protect the P(;i)/I'c from dangerous/careless/'drunk drivers. 

)~~. (;00'0 Ci}Cl t QCt6:(, 

:: SeriOJ') hCr{}sfl,c to the 

17. it .i" pertinent to note that we Learned :\'YogJ.st.rare rw>~"J considered tne foc; 
thot the o'eierdar1t I//as I.//ork:ng as a 8efe ree of the stna!''! doln';s tribl.,l.r:o/:;$ 
:;:m 09f.lrCl'iI'Oring factor, / connot :Jgree that tilis is ar C9{Jtovot/r;g factor. rn ,m~.,' 

\!,"e i.V,. the Dosft,!on held by an accused at the !,in1€ of offer:din;1 con be 
COt).sider'9ct as Oll atztgrcrv'otu7g f<lctor for the J::)L~rp05r;; of 5£ntercin;; On/'}" ,f the 

acc,.isea used the re/evant pri'v;/ieQecf or the trustea cosition in Clti '/ manner to 
com rrut the offence 

18. in' my opinion. tile orH~/ aggrai/ating factor revealed in the sumrnor:v of 
facts is the concentration of alcohoi thor ,vas present in the blood above the 
ore5Ct!Ded ii'mit The prescnbed iirnit of i.1ic:ohOJ cancer!.trotw(" 05 p.rfjv!de~i In 

the [GIld Tronsport (Breath Tests and Analyses) ,Regu/ations 20DO 'S 80 

19, Considering a}} the circurn:;tances,. including the jact that the defer'ldant 
~va5 {] f/rst oflencier: that lUi i5 the orr/V person in the lon;l]v vv.ith (J 

licence,,'cmc}' the fact thot he hod taken resJ)onsli:;'{iity it),'" h"$ oc't.Qt1y 

pleoding qui/ty", 1 CUTI C}/ rhev'/e i
/;/ tiKH it is approorir:.:Hf: to disquO)il'/ the 

d~E:.l.ff().r1(jlJr[t from ,hrJ/dir1fl or obtQir\~'r?Q' () cil''''iv"E.'lr->·s l/c'ence Jfor rl"!E? rn/r\:"rr)!J,?:J per<·od 

{)re,s.cr/t~eti for t,~··e re/eVClt!.t c~~ler~lc'e ~ .. ,~/.hh:·h is 3 rnO"!l ths; N 

I33] In State v. R'(ttu Semi Kabakaba Degei (2019J flH( 478,; HA(333,2018 ji)4 r\'lav 

2019}; the acc.used \vas convicted on nis O".,\TI plea of the folio\\;'ing charges', 



1. ~v1ansiaughter. contrary to Section 239 (a) & {bI (c)(ii)of the (rimes .Act No 44 of 

2009; 

2. Dangerous Driv!ng Occasioning Grievous Bodll'f Harm .. contrary to SecNon 97 

le:1 & 114 of the land Transport Act; and 

3. Ddving a 1\,1otor \/ehicJe. '¥vhHst there is Ptesent in the Blood a Concentration of 

Aicohol i["! E::o::ceS5 of the Prescribed contrar~i to Sections 103 (1) (a) & 114 of the 

Land Tr~Hi$pcrt A,ct. 

His LOtdshi,p justice Daniel Goundar imposed a term of 4 years' imprisonment for 

count 1; 12 ('f'\onths'< irnprisonment and 6 months disqualification from driving for 

count 2 and 3 months" imprisonment and 12 months disqua!!ficahnn frorn driving fCIf 

[34] In Jessica Hill ii .. The State [2018J F1CA 123; p,AUI09.2015 1.10 .Augt,Jst 2018),; it ',.vas 
heid b''i tbe Fiji Court of .A.ppea!; 

"'[29] .it) CU?v reckless driving case;. the number of people being put at the r,isi< of being 
killed or injured is o/ten () motte"" of cho.nce. h'oivever, there fAre .cases \It/here the 
o.tfende.r (W5 knOtvingij/ J,')!)t more thon one person at risk} or where the OCC!,Irrence of 

(fJUi'tlpl\e cieothsl//OS reasor"lobiv foreseeable. A person ·i·vho takes the control of the 
steering ~'vheeiunde( the inf},uence of olcohoi or drugs kncw'v'ingiy puts more tfV)!1 one 
person at risk of being killed and ttlis is one 0/ StIch cases altholPJrt one per5cn 

succumbed to inJuries, '" 

[35) in the instant case, I conced·e that the Learned Res~dent rvlagi:Strate has not made 

reference to anv ca.seauthorltiE5 in her sentence. Hm,ve'Ver .. it is also a fact that there 

is no e~t;jblished tariff for the offence of Driving 2l ~iflotc'r 'Vehide ,,-vhHst there is 

Present in the EHood a Concentration of Alcoho! in Exce·s.s of the Prescribed limit If 

there \iV3S arl established tari:ff and the Learned Resident f\ilcl'gistr'tftB had fad:ed to 

make reference or take into consideration Sl)c;n tariftit rnav have amounted to an 

error ()f l.aw. Ho)/;/ever" that is clearly not the position in th.is cas€', 

[36] it nlust also be emphasized that the prescribed limit of ,3kohol concef'1traVOn as 

provided in the Land Transport (Breath Tests and .Anal''t'sesj Reguiat!ons 2000 is SO 

milligrams of al-::ohol in 100 mHliHtres of bJood. However, the AppeHant has been 
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convicted for having an alcohQ! concentration in his blood of 147.4 millgrar'f15 lr1 100 

rrdlilitres. This [5 67.4 rndligrams in 100 itres above the prescribed limit 

(31] Taking into consideratlOn all the above factors, I am of the opl110n that the 

compulsorv disCIl .. 1 a liflcahon of the AppeHaht':; driving license for 12 rru::mttls carinot 

be considered as a mardfestlv excessive or harsh sentence imposed t)'{ the Leanned 

fvl a gist rat e , 

[38] Considering the aforesaid.. am of the opinion that Grounds 3 and 4. of the Grounds 

(39] .Accordingly, conclude that this p.,ppeal sl';ould stand dismissed and the sentence be 

afflfmed. 

[40] in ight of the abo\'€; the nnai order~ of this Court are as folIO'llJ'S' 

1. Appeal is disnllssed 

2, The sentence imposed bV the Learned Resident rv'lagistrate of tT10 

ivlag:strate's Court of Nasiru in Tra.ffic Case No, 107 of 2020 \saffirrned. 

AT$UVA 
This 4th Day of August 202.1 

Solicitors for the Appellant 

Solicitors for the Respondent: 

Toganlvalu Legal l Barristers and Solicitors, Suva. 

Office of the Director of Public Prosecutions, Suva. 
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