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Cause/Bachground

I. The plaintiff whom [ shall refer w as Shondil was the Principal of Duavata Secondry
School. He was lerminated {rom emplovment on & September 2018 on the grounds that he
had inflicted corporal punishment on & student of the same school, this being the emly
allegation relerred to m the termination letter. [t was reported against Shandil that he had
slapped 6 students during funch time for having glitters on their face. He was being

imvestigated for slapping 6 stwdents

o

The termination leter reads:

“Re: Termingtion of employment effective 6 Seprember 2018

Ry virtue of the power vested in me under Section 127075 of the 2013 Consfitution of the
Republic of Fiji, and in agreement with the Honowrable Minisier jor Education. Heritage
& Arts. 7 wish io advise that your contract has heen tevminated with gffect from 6
Seprember 2018 as g rexult of vou inflicting corporal punishment on o studear.

The Covernment has o sero tolerance approach to corporal punishment and your acrions
are a breach of the Code of Conduct and the terms of your emplovment contract.

You have forfeited all rights and priviieges acorued io you as a Civif Servan effective from
6% Seprember 2018, You are hereby given notice to vacate the school accommodation

quarters with immediate effect.

Shondd vou have any further gueries please contact the undersigned,
Yours sinceredy.

Sgﬂ'

ALISON BURCHELL [MS)

Feormanenr Secretar”

Underlining iy Mine

3. Shandil has vehemently denied any act of corporal punishment on any child or the children.

His position is that it was during lunch time when the weacher op duty informed him about

]
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the students flving rubber bands. Fle went out to investigate the issue. He saw glitters on
the face of 6 students. Tle touched thelr face in a very fatherly. friendly and non-hostile
way (o see whether and where the glitiers were. He deseribed his friendly touching as
“tegping T When he saw the glitters. he told them to wash the same off after which he used

his handkerchiel 10 wipe off the remaining sliters.

4. Belore being terminated. Shandil was informed through a lener of 16 July 2018 by the
Ministry of Lducation, Heritage & Arts (“MeE™) that he would be investigated for
inflieting corporal punishment. abuse of office und unprofessional behavior. The letier

reads:

“Re: Investication IR0 wid Allegation of Inflictine Corporal Punishment, dbuse of (iffice
fd fe d L [ + s s

and Unprrofessional Behuviour,

Thix is tor fform you that we fave received complainls against you in relation to the above

allegations.

An investigation will Row be carvied owt against you in relation to the allegations, thus you
are thevefore veguired (o muke vowrself wavailable upon the arvival of the wnestigation
team, Other required documents, reguesied by the investigarion panel wWill need 1o be

preseated ay vour source of evidence.

Please note that the investigation is in line with the Public Service Disciplinary Guideline,

204707

ih

Subsequent to the investigation letler. 4 face 1o {ace interview was carried out with Shandil
and he denied the act of corporal punishmeni. The MoL carried out an investigation and

upon its finding that there was corporal punishment. weminated Shandil.

6. Post his sermination. Shandil filed an originating summons seeking the {ollowing relicfs:

I|jPuge
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a. A declaration that the decision to ferminate the employment of the plaintiff was

unfeir, unlaowfnl, unjustified and manifesthy harsh;

b A declaration that the decision to terminate the employment of the plaintiff was

procedurally unfair, lucked impartialiny and manifestly harsh;

v. A order that the plaintiff be reinstated without any loss of benefits and entitiements.

It iz not dispuled that the Fijlun Goverament has a vero tolerance policy on corporal
punishmont and that & circular to this eftect had been sent 1o all schools. The teachers are

well aware ol the palicy.

Agreed Issues to he triedMode of Proceedings

During the proceedings, it was agreed by the partics that the principal issue that needed to
ke tried was whether or not Shandil has intlicted corporal punishment on any child as
alleged by the MoE and if so whether the terminalion was justified substantially und

procedurally.

The Minisiry had alsi raised a preliminary issuc on procedure and that is whether Shandil
ought 1o have first imvoked the services of the Mediation Services Unit before filing the
same in the Fmployment Relatons Court. [ will deal with this 1ssue first before delving

it the substanbive 1Ssues.

Tt is important to highlight that since the act complained of by the Mok, thart is, corperal

punishment was denied by the Plaintift, [ indicated o the parties that there is a controversy

that needs to be resolved and that the evidence of the act complained of needs to be tested.

For thai. | allowed the partics an opportunity 1 present witnesses to establish their claim
and defence. The plaintiff preferred to give oral evidence whilst the defendamt chose not

to.

e
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12. The MokL infaadly relicd on the ground that it may be prejudicial to the children to come o
court and give evidence. [t later informed the court that the children cannot be found 1o
give evidence. [ was therelore informed that the defendant will only cross-examine the

plainti{f and rely on the atfidavit filed by it

13, Without going into any other aspect of the evidence at this stage T show my concern on the
defendant™s position that it cannot bring the students lo give ovidence as it will be
prejudicial to them. There 15 no prejudice in fact that was established when the submission
was made. ln any event. Shandil 15 no longer teaching in thar school or for now in any
school to allow him W victimize the students. There have been some allegations on him
that he had consulted the swudents and/or the parents o influence them but that is a live

isaue that I will determine.

14, In any event, if that is the case that Shandi] will influence the students and their parents
then that is something that the MeoE needs to apain establish through the students or the
parents. If undue influence has already taken place, then the question of the children being
prejudiced does not arise as Shandil canmot be expected to victimize the children who have

now been influenced by him.,

13. I da not endorse the MoFE's submuission on why the students and/or their parents or anyone

else could not he brought o test the verarity of the allegation of corporal punishment.

16. Be thal as it may, [ will now analyse the evidence before mic to find whether the allegations

against Shandil can be met but before that | will specify the issues before the Court:

fij Whether the employee should have first referred the grievance te the mediation

services since the defendunt is an essentiad service and industry.

fii} Whether Shandil had effected corporal punishment on a child or any chitdren.

(it}  Whether Shandil rad used Iis position to influence any student or anyone else

Jor a faveurbale response fo axsist hin.
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Dstermination

. The first issue that T need 1o foeus on is the preliminary issue raised by the MoFE. Tt savs

that the emplovee should have first filed his cause in the mediation unit before filing the
same in the Fmployment Relasions Court. The basis of the emplover’s argument s that it

15 regarded as an essential service and industry and guided by Part 1€ of the LR AL

It argued that 5. 188(4) of the TRA savs that any emplovment grievance between a worker

and an employer in an cssential service and industry shall be dealt with in accordance with
Parts 13 and 20 of the ERA. Parl 13 contins 5. 110 (33 which states that all emplovment
srigvances must be {irst reterred for mediaton services set oul in Pivision | Part 20 of the

ERA.

[ [ind that the employer s only applving s. 188(4) without looking at and analyzing the
scheme of how gricvances can be lodged in different forums, the Tribunal and the Court.
As a result of not appreciating the scheme for lodgment of arievancss, it fails 1o read
5.188(4 in a meaningful and workable way. For clarity, I must say that a worker can choose
to file his gricvance either in the Tribunal or the Court. The Tribupal's junisdiction on

claims has a monetary ceiling of $40.000,

.S 188(4) says that the emplovment gricvance must be dealt in sccordance with Pars i3

and 28, The provisions on employment grievances to b first relerred to the mediation vnit,
though, exists under both parts 13 and 20. the directions in both the provisions does not

carry the same mandatory forec,

_Whilst s, L10(3) falls under Part 13 of the ERA, s. 200(1} falls under Part 20 of the ERA.
Part 20 establishes both the Employment Relations Tribunal and the Employment

Relations Court.

S, 110(3) makes it mandatory that the grievances be first refered to the mediation unit
whilst &, 200(17 ra) grants the porson {iling the grievance an option 10 choose whether he

or she will lirst go for mediation.

£
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Upon reading both the sections on mediation, it can be safelv concluded that if a person
wishes to access the Employment Court. 5. 20001) 42y can apply and there will not be a
need o go through the mediation services first. Howesver, 117 a person wishes to aceess the
Fmployment Relations Tribunal, he or she has to fitst go through the mediation services

unit as provided for under 5. 1i0{3) of the LRA,

. I sav this with conviction becuause s 194 {3) of the ERA states that “if o Medigior jails 1o

resolve an emplovment gricvance ov an eaiplovment dispute, the Mediator shall refer the
grievance or dispute 1o the Emplovinen Relawtions Tribunal”, The legislation provides no
scheme to refer the matter to the Cmployment Relations Court which means that those who
wish o [ile their proceedings in the Emplovment Relations Court and do not wish w end
up in the Emplovment Relations Tribunal by virtue of the mandatory reguirement in s.

19433, do not have to utilize 5. 110033 of the FRA.

T heretore do not teel that mediation is a prerequisite for adjudication of matters in the

Employment Court. There is ne provision close to requiring this although it is desirable

that partics consider setthing employment gricvances betore coming to court.

The next issuc that needs determination is whether the dismissal of Shandil is lawful and
justified. To determine whether it 15, 1 nead to examine whether the MoL has established
through the evidence tendered in Court that Shandil had cffected corporal punishment on
a child. I need to also examine swhether proper procedures were followed in dismissing

Shandil from his employvment.

Twill tirst of all examine the procedure that the legislation requires to be effected before

carrying out the termination. The procedural examination is necessary first because it is
under this head that | will have o discuss the specitic reason for Shandil’s terinination and
whether he knows specificallv the reason for his termination. Tn reference o the legislation.
[ will have to decide whether 1€ was sufficicnt in this case to provide a letter of dismissal

lacking specificity,
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.1 should elaborate that the delendant is not clear in what position it has taken to terminate

Shandil. T ome looks at the termination letier, it indicates that only a student Avkich means
{stiedenty was allected in that he was the vietim of corporal punishment. owever. the
aflidavit of the MoF is very clear. It states that Shandi! had inflicied corporal punishment
on & students, The affidavit turther siys that the Mok was satisfied that “rthe plaintiff

inflicred corporal punishment to schoof students " para & of the affidavit

. The letter of termination and the affidavit does not elearly show the correct position laken

by the Mol, What ix 1t that the MoE 1s saving? [s 1t | or 6 students aflected hy corporal
punishment? The investipation against Shandil was for inflictiog corporal punishment on

6 students but he was terminated for inllieting corporal punishment on only 1 student.

. Shandil was and is therelore entitled 1o know the preeise reason for which he was

terminated, Shandil was emitlad 10 know {rom the termination letter as w which student

out of the 6 he was found o have inflicted corporat punishment on.

In my finding. piven the allegation against Shandil. it was not fair to omit the name of the

student against whom the Mo found the allegation o be established. Who is that studemnt
that the MoF ix referring to? Why could the letter of termination not be transparent and

specific in that regard”? Why sheuid Shandil be Kept in the dark?

_ Shandil has had his livelihood affected. He ought to know exactly what the MoE has relied

on to dismiss him from his decade’s long service to the country. The least the legislature
requires is 1o inform the alfected party of the reason for his dismissal. Tt is not enough to

state that corporal punishment was effectad on a student.

. §. 33 (21 of the ERA states that if a worker is summarily dismissed. the employer must.

provide the worker with reasons, in writing, for summary dismissal at the time he or she is
dismissed, The term “recsows” 0 my mind means clear specific reasons. In that regard. 1
do not find that the spirit and intent of 5. 33(2) had been completely met by the employer.
In this way the procedure in issuing the terminatjon letter with reasons required was not

follawed.

oy
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34. 1 am also concerned that when Shandil was terminated, the Mok did not comply with s, 30

Car
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(6} of the ERA which states that “upows rermination of « worker s contract or dismissal of
w worker, the emplover must provide o ceriificare to the yeorker stating the noture of
emplavment and the period of service ", This means that the emplover is o provide the
worker with a certificats ol service ppon his dismissal. Being an essential service and
industry does not mean thar the emplover can fail to comply with the rules set out by the
legislature. It 15 important that the employer follows the procedure outlined so that the
deeision to terminate does not become unjustified for want of compliance with proper

procedure,

I find that the cmplover had not complied with proper procadure in carrving out the

termination in that the wiitten reasons was not sufficient (o meet the requirements of 5.33(2)
In the cireumstances of this case und that the certificate of service was not given o Shandil

when he was werminated.

I must now go into the reason [or the termination and sec if the same is justified. The issue
is whether Shandil had assaulted a child. I do not know which child is considered the victim
in this case. Since there are 6 children involved at the complaint and invesiigation stage. 1
can ondy do justice 1o the maller by finding whether the evidence establishes that any one

child out of the 6 was assaulted.

T will start with the evidence of Shandil. His statement to the investigation panel was

attached to the investigation report which was disclosed to the court through the employer’s

affidavit.

. Shandil said in the statement that it was during lunch time when the teacher on duty brought

some students 1o him complaining that they were shooting rubber bands. Shandil said that
he went out to investigate, He saw that the students had glitters on their fuce. He checked
their faces. They had glitters. [Te tapped them on their cheek and asked them to wash their

faces. He used his handkerchiel 1o wipe off their faces. One student Rupeni started laughing
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and when he guestioned Rupeni why he was laughing. Rupeni responded saying that it was

the first timye Tor him to see a principal wiplng the students ace,

It i this word “rapping” used by Shandi] that caused alanm and a lot of concern 1o the

Mokl The Mok savs that 1apping means hitting or slapping and that constimutes corporal
punishment. However Shandil explains the context in which he used the word tapping. He
said in cross- examination that he could describe how he tapped, He said that he turmed the
student’s laces by touching the same o see whether there were gliners. The tapping was in

a very {atherlv, friendly and non- hostile wav, There was no element of foree.

Shandil demonstrated how he rapped the students and from his demaonstration I find that
he onby touched the stadent’ s faces w see the glitters, The wuch was very latherly. Shandil
said that although the touching was physical contact. it was not an assault but & fatherly
iouch. There was no clement of force used and it was not his intention o use force cither.
Since they were boarding swidents, he needed to show that he cared about them and not
that he wanted Lo discipline them. The red marks. according 1o Shandil was due 1o the

wiping of the glitters from Lhe lace.

I must analyse Shandil’s evidence. 1f | find from his evidence that his “tapping ™ the
students faces amounted to slapping or hiting the students then 1 would find in favour of
the MoE that there was corporad punishment. TTowever, i1 find that although Shandil had
used the word “rapping ” but ke had just touched the student’s faces to tum around to see
the glitters and that his touch was very fatherly, friendly and not hostile. 1 will not find that

there was corporal punishunent on the studems.

2. | find Shandil to be a credible witness and T accept that when he saw glitters on the face of

the students. he wanted 10 check their faces. He touched their faces to turn it around and
when he saw the elitters he asked them 1o wipe it off. He then used his handkerchief to
clean their faces which had resulted in leaving their faces red. Glitters are normally not

easy to remove and wiping the faces o ke it off can easily leave marks on the [ace,
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43, In the eireumstances. it would be very wrong and unlair 1o sugpest and accept that Shandil®s

touching the student’s amounts o corporal punishment for which he can be deemed 1o have
breached the Mol's policy on child proteciion and corporal punishment. Shandil’s care
and concern cannot be sgquated to corporal punishment although there was physical act of

touching the student’s faces.

44, The investigation report also contains statement of other people who were interviewed. The

Vice Principal. Mr. Apete Tabaka r“Tabaka "} also gave a staternent. Tabaka stated that he

did not witness any incident but only heard that the Principal slapped 6 students.

45. He also stated and [ guote from the investigation reporl “vome people do not accept

criticivin. This person yveas criticizod aind he way fooking for someshing o repovt. Before
thar incideni happened. He was guite slack, Recewdy he has Improved with after the
incident. Class confrol. Supervision to duties. It the class.. last vear — assume there was

¢ personal difference when - whesn vehicle way boughr the difference ™.

46, Tabaka's evidence does not help the Mok 's case on the issue of corporal punishment as he

wits not there to wimess the meident. He alse does not clarifv from whom he heard about
the incident. The best I can make from the statement is that there was « personal difference
between Shandil and once Naviweet Prassd (“Vavaeet”). a school teacher from the same
school whe had instigated the complaint of corporal punishment to be filed 1o the police
and the Ministry of Lducation. T can also say that the difference between the two was cither
because of Navneel's incompotency or that it was merely personal between him and

Shandil, Tabaka was aware o their difference.

47. Navneet also gave his statement. Ile was the form teacher of the students who were

allegedly the victims of corporal punishment. He is the person who got a student 1o write
a letter of complaint regarding the alleged assault. He had also raken photos of the students
without their consent. He also reparted the incident to the Police and the Ministry of

Fduecation.
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In his stateent. WNavneet said that it was lunch hour and he had pone home for lunch. It
was a Wednesday. He came to the class and saw the students touching their taces. 1le asked
themt what happened and they said that the Principal had lined them up and slapped their

faces because they had applied ghtiers on their faces.

On Friday of the same week, the Crime Prevention Unit visited the school. Afler the
awareness, the students realized theiv rights. Matkel: Sauwaqa (“Maikeli”), a student. then

wrote the Jetter and lodged 1 wath the higher authoritv.

. Navneet also stated that since he had learnt from the police officers that anyene can make

=

B

g complaint. he called the Permanent Secretary on Monday and informed about the

incident, e also called one of the smdents” parenis.

1. He further stated that the following week Monday. the students came back and wrote o

letter to him indicating about heing slapped on the previous week Wednesday. The letter
was written by one Maikeli who was not in the group of students being slapped. The letter
was signed by all the students, ile said that on Monday he had asked the students whether
anvthing had happencd on Friday and the students told him that they wrote a letter o the

police regarding the incident. Tie said that he did no initiate the process of writing the letter.

Y. Navneet further said in the statement thit he knew that the students had lodged a complaint

to the police hut he still went ahead and made a compitant on the child helphine and also
calted the Permanent Secretary. He was asked by the Permanent Secretary to email her

which he did. He did not speak to the Principal before lodging the complaint.

. In his statement, Navneet also talks about how the Principal used to shout at him on various

issues: lor not submatting work on time when he did. for not releasing students out of class
om time. for not controlling students in the class. for not being in the class on time and so
forth. Tle said that after the incident. the Principal has stopped shouting at him and is no

longer rude.

34, After reading all the statements arached to the investigation report. it is very clear that

Navieer had persomal issues with Shandil, He did not fike being pulled up by the Principal.

Ly e
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Whether he was rightly pulled up or not s not a matier before me 10 decide. All that is
established is that Navneet used his personal animosity 1o excite the students 10 exaggerate
the incident of Shandil touching the children’s face and removing the gliters. He equated

that to slapping and required the students that it be reported.

L do not find that the students wanted 1o report the matter. If they did. they would have

taken acoon without Navnect instigating a student Maikeh to write the letier, The students
had to indicate that they were slapped because without that. there was no complaint to be

raised against Shandil.

. Navneel 15 also dishonest in his statement by saving that Maikell wrote the letier on his

own and that he had not asked Maikeli o write that letter. Maikeli bad very clearly denied
this and said that he wrote the letter on instructions of Navaeet who had edited the same
after which Maikeli re-wrote the letter. There is no reason for Maikel to be dishonest. He
was not even a vietim. Why would he feature in the incident when he could have steered
clear of it? [ find that had it not been {or the influence of Navneet, Matkell would not have

written the letter.

- Navneet alse said that the incident happened on Wednesday and the Child Protection Unit

from the Fiji Police Foree came to the school on that week Friday alter which the students
realized their rights and decided 1o report the matter, This statement is contrary to Maikeli's

statement that Navneet had asked him to writs the lester on Wednesday,

58 I Navneet ean be dishonest about how the students had decided to complain, his evidence

that the students told him that they were slapped cannot be relied on. It is very ¢lear that he
wanted to have Shandil investigated and removed. All the school teachers who gave the
statement are of the samic view that Nawvneet was looking for something against the
Principal and in my finding he has confused the students to take the touching as slapping
and had Shandil reported. His email 1o the Permanent Scerctary of 21 June 2018 is very
clear that he had reported the matter and that he is the one who used the word slapping. He

alsa talks about his difference with Shandil in another email of the same date.

g
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1131 was not for Navneet and his personal animosity, Shandil’s regard and care expressed
to the students would not have been made an issue. [ should further remark that Navoeet's
evidence has not been tested and cannot be relied upon to impeach Shandil. 1f he gave
evidence, a lot of the inconsisiencics in his statement would have been brought up. His

credibility is also verv questionable and the cross-exaniination would have highlighted that.

There is another statentent attached to the investigation report, It contains the names of’ 6
students Samucla, Kavala, Rupent. Kalivereu, Apenisa and Ledua. The statement indicates
that one Samuela sad that the Principal slapped their cheek. After that the Principal took
out his handkerchiet, wert it and rubbed the ghitter oIt They were embarrassed when they
were slapped. When Navneet came to the class, he asked thern what had happened. He then
ook the photo of their taces on the same day. He did not explain to them why he was taking
the picture and for what purpose. Navneet is the one who told then to stgn a letier written

by Maikeli. Nawvneot is late to Maths class.

The statements of the witnesses are verv unrehable. It shows that only Samucla said that
the swdents were slapped. Why have other students not complained of slapping? |
undsrstand that all the students have signed the statement but it is very dangerous 10 rely
on evidence which has not been tested. [f oral evidence was given. Shandil would have had
a tair chance of putting his case to the students and asking them whether they were

mifluenced by Navneet 1o change the friendly tap indo a slap.

2. A person’s Iivelihood has been affected and it is for this court 1o lind on a balance of

probability that the incident of slapping occurred. Given the history of the personal
difference between Shandil and Navoecct. it is very probable that Navneet has fed the
students 1o use the word slapping w make a case aganst Shandil, [t is very clear that he is
the one who took photos without their consent and without telling them what the photo was
gomg to be used for, Navneet's intention was malicious. Ilis actions were not designed 1o

proteet and safequard the students,

The student Maikell also gave a statement to the investigation team. He stated that Navneet

had told him to write a letrer, He did that and Wavneet edited 1t. Maikeli said that he re-
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wrote the letter. Navnoct then asked him to take 1t o the students and get the vietims to

sign the same. All this happened on Wednesday.

fd, Maikeli further stated that Navneet had old him that the podice will come on Priday and
investigate the case. On Friday, he asked Maikeli about the leer. Maikeli said he told
Navneet that he had the letter, Navneet then asked him to hand it to the police which he

did.

63. Maikeli teatures in as one of the persons being interviewed hecause he had written the
letrer, He has not witnessed the slapping nor has he said that the students have told him that
they were slapped. The letter that was wrinten by Maikeli has not been adduced in evidence
for me o comment upon, [ do not tind that Maikeli’s evidence in any way estabhishes that

there was slapping incident by the Principal.

66.1 am also concerned about the missing letter signed by the students. Why has the
investigation wam not included that in the report? What did the letrer say? Would it be
prejudicial to the emplover’s case if it was disclosed? Was the investigation fair in that
regard? These are the issues bothering my mind and concerns me. Can the investigation
said to he fairly conducted? Tloww reliable is the report in abscnee of it heing tested in Cournt?
I do not find that the investugation report can be taken as unguestionable evidence. It is
subject to as much serutiny as any other evidence and i the makers of the report ok stand

to give evidence, their credibility would be questionable.

67. Mr. Nemant Mol (“Nemani”), the Head of Department - Mathematics also gave a
statement to the investigation weam. He said that before the incident of slapping happened,
the principal used to address Navncet's weakness in a professional way. The Principal only
became harsh atter the incident. According o Nemani, Navneet had discussed the slapping

incident with himn. He told Navneet that it was up to him tw report.

68. Nemani said that Navneel had told him that he has sent the mark sheet to the Principal but
in the briefing it was highlighted that the Principal had not received the same. According

to Nemani, Navneet personalized the Principal’s actions and when he slapped the students,
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it gave Navneer an opporiunity 1o report the martter. Nemani said that Navneet had said “mo

more and he witl repore ™.

69. Nemani's staternent does not assist when it comes 1w finding whether there was corporal
punishment. At best it indicates that there was difference between Shandil and Navneet
because of Shandil addressing Navnect on his shortfall, This strengthens myv finding that it

15 Navneet who had used the students 10 get hack at the Principal.

70, W, Sevanala Matevakaloloma (*Sevaraia ) the assistant form teacher of the said students
stated that when the Principal bad a briefing with the teachers. he addressed the issue of
submitting the mark sheets. The Principal indicated who had submitted the mark sheets
and who had not. Sevanaia said that he noticed that the relationship between the Principal
and Navneet was not good. The Principal 1s harsh on Navaeet and always picks on him,
All the reports by the Principal has Navneet's attitude towards work mentioned. Sevanaia

said that the two are competing with each other and it could be because ol wealth.

71. Mr. Sailosi Koroibola (“Sailesi™) also gave his statement to the interview panel, He slated
that he had personally not witnessed the incident. He came o know about the incident afier

the police officer being the child prowection officer had lefi the school premises.

72. Sailosi stated thar he had accompanied the Principal w see the parents. He did that as a
protocol officer. The Principal 1old the parents that the students had put glitters on their

faces and that he had not slapped the children. [t was just a tap,

~]
[N

. According to Sailosi. anly one parent had retaliated. The parent said that he has forgiven

the Principal but sill let the law ke its wll

74. The statements of Scvanaia and Satlosi alzo do not assist in the finding of whether there
was carporal punishment effected on the students. They had not witnessed the mncident.
However they were very much aware about the difference between Shandil and Navneel

I cannol help reiterating that Navoeet's actions in instigating a report was not done with
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good intent 1o protect the students, The evidence shows a higher probability of Navneet

influencing the students w lodge a complaint against the Principal,

. T find that Navneel has created an atmosphere 1o make the incident look very serious when

Shandi! had not caused any harm or assault on the children. The investigators could have
casily picked this up if they locked at the issue with an independent mind and had analysed
evervone's statement. [ he Ministry relied on this statement o dismiss Shandil which 1 find
facks Justification. If the investigators were independent. they would have also interviewed
the teacher on dury who Shandil savs bad reported to him about the students shooting the
rubber hand. The teacher on duty was the cyve witness 1o what happened. Why was that

teacher not lntervicwed?

6. 1 find that the Investication lacked transparency and thay the muterial witness who eould
£ P 3

have given an independent account of what had happened had been deliberately left out
from piving a statement. This actios does not help the MoE in establishing fatrness in the

investigation.

The third issue that I need to address is whether Shandil had inverfered with the
investigation at any point in time. Itis agreed by Shandil that he had. as part ofthe tradition,
gone to see the parents 1o explain his side of the story and (o seek forgiveness on what had

happencd.

. Shandil’s act cannot be classed as something unheard of or not commonly practiced in an

i-taukel community. It {5 common knowledge that in an i-taukel community, if a person
fecls that the community or a group of people are heing oftended. it becomes his or her
duty to approach the group in a friendly manner and explain his or her side of the story,

This is what Shandil exactly did.

. The Mok is using the leiter wrilten by the parents on 21 June 2018 to indicate that Shandil

had interfered with the parents. The letter indicates that Shandil had visited the parents

even before he was told about the investigation against him. That clearly shows that Shandil
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considered it tradition 1o visit the parents and explain his side of the story, He did not visit

the parents to interfere with them,

It is also very clear from the letter that Shandil bad not met the parents or students
individually to influence them. He had met all of them together in presence of the Turaga
na Tuf Cawaro. He had alse taken a school teacher named Sailost with him. If he wanted
w influence the parenms and interfere with them. he would not make the process a fumal

one but would sncak to pet aundicnee with the parents mdividually,

. The Mok is using the mere meeling as Interlerence. Thev have not shown any evidence of

interference in fact.  ‘Thev are using the letter from the parents to justifv their

unpreparcdness to oct the students evidence taken orally in court to test the same,

. Interesringly. the lerter by the parents does not mention any influcnce by Shandil. TV savs

that after listening to Shandil they have forgtven him and have withdrawn their complaint
azainst him. [t also states that there was a misunderstanding that they had and it arose when
the police and the social welfare ofticials made their visit. The parents also express concern
on how their children were being phoweraphed without their consent. They acknowledge

that the alleged "sfap’ was actually an advice as expressed by Shandil.

. The parents aflege in their leftor that Navneet should have consulted them about the

incident as the students had not mentioned this w them. They say thal the incident was

cxaggerated by Navaeet,

1 have also not seen any statement from the Turaga m Twt Cawaro or Satlosi o the ellect
that what Shandil did on the day was imerference with the parents and the studems, The

MoF. T find is acting on its presmmprions.

. T am not surprised thae the parents had casily deduced that Navneet had actually instigated

and exaggerated the inecident for his own personal gain and not for the bensiit of the

students.
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86. 1 find that there was no corporal punishment and ne interlerence by Shandil with the parents
or the students who had allegedly complained about corporal punishment. In my {inding,
The Ministry has not been able 10 establish that there was corporal punishment as a result Z

of which it has failed to mect the reasons for terminaling Shandil.

Final Orders
§7. In the final analysis I find that Shandils” dismissal from employment was unlawful and

unjustificed.
%8. I theretore make the following arders:

{a} That Shandil he reinstared ro his former position or a position which is no less

advartageous 1o hine within 21 deys from the dave of the order.

(b} Thet Shandil showld be paid all Tost wages from the dute of dismissal o the dare of i

reinstatentent within 6 monils from the date of the order.

(¢} Thar the emplaver shall pay cosrs of the proceedings in the sum of $3.308 10 be paid

within 2{ devs.

\ N
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Hon. Madam Justice Anjala W
Judge
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