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lion .. 'tim/am justice AtY'aia rrari. 

EHPLO ~~~fF.:VT L4 If - Sunnnary rXmli5sai (_:( Pri"ICif),}l n( Schoof UI1 rhe grOlmdr ritm he hod il1j7iclcci cl)rporoi 

pluri,,,,·h.r]lent f.Ul a srUt}c:r1f: t.hL:' act c()~.'lplained .0/ in the U .. 1'lninarion leu(!r ~rus .i'lappin,g .a sflldenl H'he~z he '\.\:05 being 

reported and im'r3.1ligoledhr slapping 6 S,'Wh'll{S Principal deni<!." inflicliil,'Z, <'orpol'a! pUIJis ImlCnl (/11 any sludr:11I hut 

adrnit5 touc:hj;j"g the slueien/.\' jac'es in ~("rrie,t1c.ll\ and non-hostile IL'(~:r to :,'tic! \f'irerhe~· llN::~V h:.u .. i .f::-liuer,,· on !hefJ·f('.u:,'r..~ -

/Indili,;! lI/Luie 017 Irhe!he/' rhe :\fil1iSlr': could ~'tahfr5h rl;m l.iJere 'fas cnrpm'af punishmrmf and whedl<!f N complied 

H'ilh thl? PI"D(:i:.\.I'ure to ..:..'an~I' out the sununary d~·.r;;}~;.i,:,.~'al·-· rerlninar/vn/.r."runJ t() be u~'lla~~fid ~liul uniusf{fled - ernf-~i~'~JI:et:' 

reif1s[a(r:~d l.fjlh no loss (~{bene/il,~' - aU H'dge~ los{ {~~.l' .a rl!"~ult t!fth~:' ;iiSni.:ss,.l ord~::red to he pah"l'.1"jthin 6 ,1'i']onth",..t;"rnn 

The dafe o(;i'w order. 

R, Legi.~JatiOlI'· 

i. The Emp,lo.rmo::m Rel'~'riOlis ..rei 10lF {"F.R·l";. 5S. 3(H6}_ JJ{Ji, r 10,.'3". 18/j' .... 1j. iY-J(5i. Clnd NOll} 
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Cause/Bad1.grouJld 

L The plaintiff whom I '>hall refi;,r w ~ Shandil was the Principal or DuaY3.ta Secondry 

School. He \'\,a~ [(;ll11imlted from employmcllt on 6 September 2018 on 1hc grounds that he 

had inIl [elect corporal puni shment on a student of the same schooL this being the only 

\ilh~gaLion refened to in the termination letter. It \\B'> rcporkd against Shandil that he had 

slapped {) students during lunch time f()f l1a\'ing glitters on their face. He was bdng 

investigated f()r ~Jarpi ng (1 SWdl;:llts 

2. The termination Icttcr reads: 

By virtue (?/ the pmrer re,iIed in me under SecTion 12'::f~/ o{!he :YO 13 Cons/ilulfml {~fthe 

Republic (~IFiij, ami in agreement wi/It [he fionourahle ,Hinisier/hr Education. Herilag~' 
& Arts, J f~'ish in advise Ihol youI' contract Jw.;'; han terminated Ij,'ilh £;/fecl ,Fmn 6 

5;'cprember 2018 m a rf;')u/I tit rOlf inilicrimJ conzo.!:q! punislmu:m on a srudt!W 

The Goremment has a zero roierance ujljJrot.lr:h 10 torporal pultishme/U and your actions 

are a hreach o(rhe Code (~(C()l1dllCI aml {he rertfiS o(\'Our employmc:n! colltract. 

Y()U haref()J:fi:ited all rights ana' pririleges accrued iO .lOll dS a CidJ Serranr e[recti\'e.t~·om 
fi' S·i:.:plember 20.'8. rou are hereby given notice to vacale fhe school accommodation 

quarrel's 11'ill1 immediate etti:cI, 

Should you haw tBI)'jllrrher qucril!.s please comact the undersigned 

Sgd 

ALlSOX BLRCHtLL [lfS/ 

Underlining i.\' Mille 

3. Shandil has vehenlcmJy denied an; aCl of corporal punishment On any child or the chi ldren. 

His position is that it \",llS during lunch tj111~ when ttl..:- t":-3chcl' 011 duty inf{)mtcd him about 
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the stude'Tlts tl~ i ng ruhber hands. He wen! out to investigate the issue. Hc saw glincrs on 

the face of' 6 students. Ile touched their fac(~ in a very t~1thGrly. fric-ndly and non~hostilc 

way to see \\"hethel' and v\"here the glincf:'iwcre. He described his friendly touclling as 

"l£lpping '". \\'hen he sa\\' the glitter;;. he told them 10 v,-ash the' same off afIer \1, hieh he' llsed 

his har1dkcrchi e I'W wipe off the remaining glitters. 

4. Belbre being terminate'd, Shandil was inf;'mm~d through a iener of 16 July 201S by the 

Ministry of Education, Herirage &Arts ("JfoE') that hc v,:ould be investigated for 

inflicting corporal punishment. abuse of oftice and unprofessional behavior. The letter 

reads: 

"Re: Investigation fRO and .4 lIegal iOIl ot1n/licting Corporal Punishment. Ahuse (~FOJfice 

and C:l1pr(~/essimwl Behaviour. 

This is to i;~form you rhallt'e hm'(: received complainls against you in relmhm to rhe above 

allegat ions_ 

An investigation wiU ,101-1" be carried OW againsr you irl rdation to fhe allegations, lhli.~ you 

are Iiu.Tefhre reqllin;:d !O J110ke yoursr:{t avail(1b[t; upon [h" arrival 0/ rll{! ill1'r;:stigation 

team. Oti}(:'r required documents, requesTed by ,he in)'{~srfgation pand wili nec-d fO be 

presenled as your silurer:! (lel'idem:e" 

Please nole (hat Ihe il1w:'srigaliun is iilline lrirh f}/{:' Public Sen'h'e Disdp/inw:v CiuiJdine, 

20r ... '" 

5. Subsequent to the in .... estigation 1<~lLer. a fUl:e to faCe il1ler .... iew \\us carried out with Shandil 

and he denied the act of corporal punishment. The \loE calTied out an inyes~igaLion and 

upon its finding that there \\as corporal punishment. terminated Shandil. 

6. Post his H;mninatl0TI, Shandil Illed an originating summons seeking the following reliefs: 
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a. A dedaration that the def:i.~iOIt to terminate the employmelll of the plaintiff was 

unjtlir, uII/anilll, unjllsttfied and manifest~l' Jwr\'h; 

h. -,1 declaration that the decb;i(JJl to terminate the employment i?( the pblilltifJ was 

procedural(v unfair. lacked impartiality ami mllJlifeJ;tly harsh: 

c. An order that lite plaintiff be reinstated without any loss of benefits and entitlement!)', 

7. 11 is: not disputed that the Fijian (J-o\('r!unent has a /ero tnltnmcc policy 011 corporal 

punishment and that a circular 10 this en~L1 had been scnt 10 all schools. The teachers ar,;; 

well aware oJ'the policy. 

AgJ'eed Issues to he triedl),fode of Proceedings 

8, During the proceedings, it was agreed hy the parties thai the principal i:;sm~ that needed to 

be tried \vas \-\Ik:thcr or not Shandil has intlicted corporal punishment on any child as 

alleged by the \oIoE and if ~o whcther the terminaLi{)n was justified substantially and 

procedurall;.-

9. The l\1inlstry had {llso raised a preliminar)- issue on procedure and thm is whether Shandil 

ought 10 ha\"c firsL invoked 1he services of the .\1cdiation Ser\'itl~S l~nit before tiling the 

same in the Fmplnyment Relmions Court, I '~'ill deal 1,'.-1th thi:>: issue first before delving: 

into the substanlive issues, 

10, It is. irnportant to highlight that since [he act complained of by the MoE, that is. corporal 

punishment \-'.as denied by the Plaimiff 1 indicated to the patties that there is a conlrmersy 

that needs to be resolved and that the evidence of the act complained of needs. to be tested, 

11. For thaL I allo\','-ed the partics an oPPDrtunity to present witllesses to establish their dahn 

and defence. The plaintiff preferred to giv(': oral evidence whilst 1be defel1dcml cho~e not 

to, 



1~. The !v1aE iniliallJ relic:d on the grounu that it may be prejudtcial to the .:hildrcn to come to 

i:oun and give cyldem:.e. It later infonll<~d the court ibm the children cannOt he found to 

give evidence. I was thereli.)rc informed that the dcf(;ndan~ will only cross-examine the 

plaintiff and rely on the ailiduvil fi [.c·d by it 

13. \Vithout going into any ot her aspect of th.; evi uence at this stage T show my concern 011 the 

Jelendant's position lhat it cannot bring the: student:,: 10 give cyidence u.s it \yill he 

prejudicial to them, Then;: is no prejudice in fact that was established \-\'hen the suhmission 

was made. In any event. Shandil is no longer teaching an that school or for now in any 

schoo! to allow him Lo victimize the students. There have heen some allegations on him 

that he had consulLed the students and/or the parents Lo intlucnce them but that is a liw 

issue that I ,,,,·ill deLeml1nc. 

14, In any e,;'cnt if that is the ca .. 'lC that ShamEl v,ill int1uence ihe students and their parents 

then that is something: that the MoE needs to again eSlabllsh through the swdcllts or the 

parents. If unduoi; influence has alr~ady taken place. lhc:n the quesLiorr of the children being 

prejudiced does not arise as Shandil cannot he expected to victimize tile children who havc 

now heen in±luenced hy him, 

15. I do not endors!: the MnE' s submissicm on why the stud;.::nls and/or th;.::ir parents or anyone 

else could not be bronght TO tesl the veracity () f the allegalion of corporai punishment. 

16. Be thal as 1t may, I \\0 ill now analysc the evidence before mc to tlnd \VhClher the allegations 

again~t Shandil can he met but before Lhm 1 will specify the is~ues before lhe Court 

(i) Whether tlu employee shoultl have first referred the griel'ance to the mediation 

senices since the de/em/am is an eS.\(!tttiai service lwd industry. 

(Ii) JJ"/lether Shandil had ejfe!'led corporal punishment OIl a child or any children. 

(iii) H.'hetlter Shantiil had used his position to influence allY student or anyone else 

for llfavourbale re~:pollse to assist hirn. 
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Determination 
! 7. The first issue that r need lo fOCllS nn is lhc pn::liminf1r} issue raised by the 1\.1oE, It says 

that the employee should have first tiled his cause in the mediation unit before filing the 

same in the Fmplo)mE'i1t Relations Court The basis ofthe employer's argument is that 11 

is regarded as an cs:,;ential service and industry and guided b::.' Part 19 of the ERA. 

IS, It argued Ihat ,", I g8(4) of the [R:\ says that. any employment grienmce bet\,n~en a 'worker 

and <In employer in al1 essential sCr':ice and industry sh~lll be;; dealt with in accordance \\'irh 

Parts 13 and 20 of the ERA, Part 13 contains s. 110 (3) which states that aU emp10yment 

grie;;an.::es rtlus.t be !irst referred for medimlon Sen ices set oUL in Oi\'ision 1 Part 20 orthe 

ERA,_ 

19. I Ji nd thm: the employer is only applying s. 188(4) \\ ithout looking at and analyzing the 

schemi; of ho\\' gricnUlces .::an he lodged in differen! forums, the Tribunal and the Court. 

As a resull of n01: appreciating the scheme for lodgmcnt of grievances, it tails 10 read 

s. 188(4) in a meaningfUl and \,:orkable way, For clarity. I must say that a \:I,:orker can choose 

to tIle hi~ griC'vance ei!hl:r in the Trihunal or the Court. The Tribunal's jurisdiction on 

claims has a mOlletary ceiling o1'S40.000, 

20, s, ISS-(4) say" that the <2mployme:nt gricyance mllst OJ: dealt in accordance with Parts 13 

and 20. The provisions on employment grieyam:t" to be first rdcITcd to the mediation unit, 

though, exists under bo!h paris lJ. and 20. the direclions in both til.: P1'O\'i5iol1s Jo;,os not 

cany the' sami; mandatory i(wce, 

21. Whi lst s, 11 O(3) falls under Part 13 of the ERA. s, 200( 1'1 lallsunder Pan 20 of the ER.i\, 

Part 20 estahlishes both tbt' Employment Rdations Tribunal and the Employment 

Relations Conn. 

22, S, 1 10(3) mah's it manctalOry that the grievances h;~ firsl refelTed to the mediation unit 

\vhilst s, 200(1) (111 grants thc persoll filing the !:,rrie\'ancc an option to choose whether he 

or she will liN go for mediation, 
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23. l.ipon reading both l11c sections on mcdimi(lll, it call be safely conducted that if a perS()!l 

wl~hes to access the Employment Court. s, 200j 1) ~a) can apply and there \vill not he <I 

need to g,} through the mediation servin::s first. Howe\'er, i (a person wishes 1.0 access the 

Fmplnymcrlt Relations Tribunal, he or she has to first go through the mediation '>('rvices 

unit as proVided for under s. 1 i CI OJ ofthe LR .. ;\, 

24. I sa,>, lhis with convktioll because s.!94 {5) of the ERA states that ·'flo Jlr.::dial()r.l21i1.~ lO 

rnolw.-:' WI emplo.vment grh.'nmce t)/' an Ilmploymcilt displile. lise ,Ih'diaror shall n:/'er lhe 

grievance (W di~pule to liu: Lmplo.-rmem Retaliom Trihwwr·, The legislation provides no 

scheme to refer tbe matter to th(: Employment Relations (oun which means that those who 

",'ish to file· their proceedings in lhe Employment Relations Coun and do not \vish lo end 

up in the Employment Relations Tribunal by \irtLl'; of the mandatory requirement in s. 

194t5). do not have to utilize s. 110(3} of the FRA. 

25. T there!()re do not feel that mediation is II prerequisite for adjudication of matters in the 

Employment Court. There is no pwyision close to n::quiri!1g this although it is desirable 

that parties consider settling empl()~ mcnt grievances betl)re coming to court. 

26. TIle next is:quc that needs d~tt;rrnil1ati{)n is whether the disnllssal of Shandil is lawful and 

justified. To dctermint;\\hether ii is. 1 need to eX<l11l1nc \\hether the iv10E has eswblished 

through the evidence tendered in Court lhal ShanJRl had effec1ed corporal punishment on 

a child. r need to also examine whe1her proper prOl:edures \\crc followed in dismissing 

Shandil from his empioymcm. 

27, I \\'ill first of all examine the procedure th<H 111;; legi~laljon requires to bi; dlt:ctcd hcfore 

carrying out the tt;mlinatiotl. The procedural examination is necessary fIrst because it is 

undcrthis head that I \vill have to di~cLl:;'s the specific reason fbI' Shandil's termination and 

\',hethl~r he kJ:10\VS specifically the reason Cor his termination. Tn reference [0 the legislation, 

[ \.\'ill ha\"(~ to decide whether it w~ sLlJficicnt in this case to pro\'ide a letter of di:nnis.s<ll 

lacking specificity. 
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28. I should elaborate th<tl the del'endant is not deaT in what f:rosition it has taken to tcnninatl.' 

Shandjll r one look!; althe temlinalion icnee i! indil:<llt'S that only a student fw.hich means 

! studel!l/ \vas OlITecleu in lhal he v,as lhe victim or corporal punishment. However. thl.' 

,lflio<l\il of the \lof-= is vcry clear. lt states that Shandil had inllickd corporal punishment 

Oil 6 students, The at1idavit fultber Sit)'S that the r\.1oE was satisfied that "[he plaintitl' 

it!.tlicred cm]u)rai punishment to schoo! students ": para 6 of the aCfiduviL 

29. The Letter of lenninatiol'l and the affida\'it doc,> not ck:arly "h(rw the correct position Laken 

by the 1\·10E. \\'hat is it that the \-foF. is s<l:ing? Is il I Or 6 sludems allcckd by Lorporal 

punishment'? The investigation against Shandit \-"as for inllktiog corporal punislunenr on 

6 Shldents blli he was tem,lnakJ for inJ1iLling c!lTporal puni:-;hment on only 1 ~Iudenl. 

30. Shandil \\as and is there f(mo entitled t,) krK)\\" th~ prcci!'>c rcason for which he \Va;:; 

terminated. Shamhl W<lS >entilled l(l kno\\ from lhe knninmion letter as 10 v .... hich ':iiudent 

out of the 6 he was ttHll1d to have in nil:led corporal pLmi ;:;hmcnt on. 

j 1. 111 my finding. giYen the allegation against ShandiL it was not t:,ir to omit the name of the 

.s'!Udem against whom the !li{O[ found the allegation to oe estab.lbhed. \\~ho is thaI Sllilknt 

that the \!oF is refcrring to? \\11Y could the: letter of termination not be transparent and 

specifk in that regard':' \\/hy should Shandil be kept in the dark? 

32. Shandil has had hi;:; livelihood affected. He ought to 1:no\\/ exactly what the l\.·h)[ has relied 

on to dismiss him from his decade's long sen'ice to the country. The leaST the legislature 

requlre:-:; is to inform the arfectl.'d patty of the reason for his dismissal. It is nOl enough to 

state (hal corporal punish11lem \\·as ctTc:cted 011 a student. 

33. S. 33 (21· of the ERA SIa!es that if a worhcr is summariiy dismissed. Lhe employer must, 

provide the workcr \\'ith re.usons, in writing, for summar: dismissal at the time he or she i:;; 

dismlssl.'d. The teml "net/sons" to my mind means clear specific reasons. 111 that regard. 1 

di! not tlnd that tb(:' spirlt and intent or s. 33(2) had been complete:!:y met by the emplo; cr. 

In this way the procccime in issuing the tennination letter with rl.'(lsons required \Vas nm 

fot1owed. 
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34. I am also concerned th<ll when Shandil was t~rminated. the \'101:: did not comply \\·iIh s. 30 

(6) ofrfle LRA which stal~S lhal "Ufum lel'll/fnufian u(({ '-iorker"s contracr or dismissal or . . ... ,. ..' 

a worker. fhe employer must prm'ide u certificate to the 1rm'ker .,h'lf/fig the Iwlure (i/' 

employ.men! and rhe period (),t'se.1Tin: -. This means that the employer is to provide the 

\vorkcr with a certitlcat~ 01' ~el"\ icc upon his dismissal. Being an essential Ser\il~e and 

industry does not mean that the employer can fail to comply with the rules set out by the 

kgislalu.re. II is important that the elT.lphJyer follows the procedure oUlhned so that the 

decision to temlinate dOe~ nOl heC(lfllC unj ustified fQiI' \\-anL of compliance \ .... ith proper 

procedure. 

35. T find that tht.·mlpJoycr had not complied with proper procedure in carrying out the 

lennination in that the written reasons \-vas not sufficient lo meet the requirement:; 0['.-;.33(2) 

in the circumstances of this case and that the c~rtiticate oC:;ervice \-\'as not gi'ven w Shandi! 

when he was terminated. 

36_ I must now go imo the reason It}r the krmination and se~ iftbe same is j ustitied. The issue 

is whether Shandll had ass~lll led a chHd. I dl) not !,.ncfl,\" \'vhich child is considered the victim 

in this case. Since there an: () children inwhed a1 the complaint and inyestigation stage. I 

Ct'lI) only do justice to the malt",r by finding \",.h~thct· the evidence estahlishes thm a11y one 

child OUt ofthc 6 '\as ~sau1tc(L 

37. I \\'ill slart with the e-vidcnce of Shandil. Hi;:; ::;latement to the investigation panei was 

aUached to the investigation report v.,hich \,as disclosed to the coun through the employer's 

affidavit. 

38. Shandil said in the statement that it was during lunch time v.-henlhe teacher on duty brought 

some students to him complaining that they ,,·erc shooting rubber bands. Shal1dil said thm 

he went om to invesllgat('. He saw that the students had glitters on their face. He chechd 

their faces, They had glitters. IIe tapped them on their cheek and asked them to \\;ash their 

faces. He used his handkerchief'Lo wipe otTtheir fa.ces. One student Rupeni started laughing 
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and when be questioned RlJP~ni \\hy he was la"ughing. Rupeni responded ~aying thal it .. "as 

th~ flr>;t time for him w sec a prineipa! ,siping the students t~ice. 

39. It is this word "lapping' llsed by ShamEl that caus.::d alarm and a lot of concern to the 

Mob. The \loE says Ihat tapping mcans hitting (lr slapping and that cOTl:'1tinltC"s corporal 

punishment. Howen:r ShunJil explains the con1ext in whkh he used the \'Vonl tapping. He 

said in cross- examinmion that he c{lul d descrihe ho\·, he tapped, lie said that he tumed the 

student· s faces by tOllching the same 10 sec \.vhether there \\ere gl iaers. The lapping was in 

a very latherly. friendly and nnn- hostile vliay. There \\,is llO element of ft)rcc. 

40. Shandil demonstrated ho\\ he tapped the students and from his demonstration I find that 

he only tol.i.ched the student" s flees 10 sec the glitters. ·file touch was very I):ilherly. Shandil 

said thal<lhhougb the tow.:hing was physical contact, it was not an assault but a fatherly 

touch. There was no clement of Jcm.:e used and it v,·as not his intention to llS~ force ciIher. 

Since they \\ere hoarding students, he necdcd to sho",' that he cared about them and not 

that he wanted lO disciplinc them. The red marh. according 10 Shandil \vas due to Lhe 

\,·iring of the glitters from Lhe Lu:c. 

41. I must analyse Shandil"s evidence. If 1 find iiom his e\idt:nec that his "tapping ,. the 

smdems faces amounted to slapping or hining tile students then I \·muld find in fa\"ou1' of 

the \1oE lhullhcre \\'as corporiil punishment. IIo\\e\"cr, if! find that although Shundil had 

used the \·,:ord . 'lapping .. bu[ he had just touched th..::: smdent" s faces to tum a.round to see 

the ~littcrs and thaL his touch \';as ,,·erv (ath;,,::r1'>', friendh' and not hosti1c.l will not find that ...,. .. ... .. 

there was corporal punislunem on the ~l.u(knts. 

42. 1 find Shandil to be a credihle witness and I accept that v,'hen he saw glitters on the faCe of 

tlle students. he wanLed to eheck their faces. He touched their fa.ecs to turn it around and 

when he :-;m, the glitters he asked them to wipe' it off. He then used his handkerchief to 

clean their faces \vhicb had resulted in ie.:ning their faces red. Gliu(:[s are n0l111alJy not 

easy to rertlO\'e and wiping lhe faces to lake it off can easih leave marks on the Cacl~, 
'" - ...... .. 

10 II) " C' .. :, ,_, h J,_, 
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43, III the circUmSlrlllces. it would he \ cry wrong and un lalr to suggest and m;cepllbat Shand!l' s 

touching the student's amounts to cOlv,mll punishmcnt for which he can be det:'l1led lO havc 

breached thctl.loL· s poli<.:)- on child prott;;l.;lion and corporal punisllment. Shandil":::. care 

and I.;(mcern catillot be e~umed to corporal punishment although there was physical act or 
touching the studenL' s faces. 

44, The inve~ligation report abo colttain:'> statement ol'mher people who \,ere interviev,·r:;d. The 

Vice PrincipaL 1\,'11', Apei<:: Tabaka ("Tabaka') abo gay·c a statemt!nt. Tahaka stated that be 

did not \",itnes:s any incident but only heard that tht! Principal slapped 6 stUdents. 

45. He also stated and I quote from the invcsligation repOrL "some people do nol llccepr 

crilicism. ]'1115 po.:1'son was crilici.:cd and 11,::' )·1'as iooking j()r somelhing ro report. Be/ore 

thm incidenl happened. He was quill! slack. Recenl(r he has improved 'fi'ith <{.tier thr: 

incident. etas.'> conjrol. St~pervisiml1o duties. In {iJe class ... last year - assume {hac ,1'L[S 

a penonu!' difrerence when - lrht?f1 which: way houghr rlie diljiyelK'e ". " 

46. Tabaka' s e\ idencc does not help the )\·101::: s case on the issue of corporal puni shment as he 

wa~ not there to v\:itness the ilicident. He also docs not clarity :from whom he heard about 

thc incident. The be:il lean make from the ~tat~mem is that there was a personal difference 

bet\"l/een Sbandi] and om; ~a\ncct Prasad (";:'''/(Il'"eet'J. a school teacher fhm'l the same 

school \\'ho had instigated the: complnlnt of corporal punishment to be filed to the poiic.c 

umi the :\linistry ofLducation. T can also say that the difference bel\veen the two \:I.as either 

because of ~a\"neet's incompetcncy or that it '.vas merely personal betvveen him and 

Shandi!. Tabaka was aware or their ditrercncc. 

47. Navneet also gave his statement, lIe wa." the fom1 teacher of the studenls v"hl) v,·ere 

allegedly the victi.ms of c01110raJ punishment. He is the person \'"ho g(}t a student to v,rite 

a letter of complaint regarding the alleged assault. He had also taken photos or the smdC!liS 

wlthout [heir consem. He also reported the incident Lo the Police and the tv1inistry of 

Education. 
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48. In his statement. "Kuvnt!et said that it was lunch hour and he had gone home for lunch. It 

was a Wednesday. He came tn the class and saw the students touching their ±aces. lIt: asked 

them \\·hat happened and they said 1hal the Principal had lined them up and slapped their 

f~Ke-'; becanse they had applied gliuers on lheir faces. 

49. On Friday of the same ''leek. the Crime Preyention Unit visiled the sc.:],ool. Afler the 

<.lwareness, the studi.:nls realized their rights. :'vfaikdi Sauwaqa (":.Uaikeli''), a student. then 

\\-Tote th~' kner and lodged il with the high:r authority. 

50. K<lvneel also stated that sinc-e he had learnt trom the polic-e ollicers thaI anyone can make 

0. complaint. he called the Pem1ancnt Secret'll; on l\fonda\ and informed about the 

incident lIe also c-aned one ·ofthe student';' parent!>. 

51. He further stated that the follo\\'ing week Monday. the students came back and \\Tote a 

letter to him indicating about being -.;lapp,d on the pre·dous \wck \~/ednesday. The leUer 

was written by one \'1aikcl i \\'110 \\'as not in the group (_If slw.knts heing slapped. The letter 

\\-as signed b~ all the students. 1 k said tha1 on 1\'fonday h<:: had askd the smdems whether 

an~1hing hud happelled on friday and the students wid him that they \\TOte a leHer to the 

police regarding the incident. He said that he did no initiate the process of writing the letter. 

52. 1\'uvneel fmther said in the statement lhal he knew that the ::;wdems had lodged a complaint 

to the police hut he still went ahead and made a c-ompliant on the child help]]ne and ahio 

called the Permanent SeCTetar~. He \vas asked by the Perm.anent Secretary to email ber 

which he d1d. He did not speak to the Principal bd'Oft! loJging the complaint 

53. In ills statem~nt, Navrlcc( also talks about 11ov,' the Prin,;;ipal used to shout at him nn various 

issues: illr not suhmitting work on time when he did
7 

]()r not releasing students out of class 

on [imC'. for not controlling students in tbe class. for not being in the class on time and so 

fonh. TIe said lhat after the incident. the Prim:ipaJ has stoppt:d shouting at him and is no 

longer rude. 

54. After reading all the slatemems anached to the investigation report it is very clear that 

:-.Ja.Yucct had personal issues \\'ilh ShanciH. He did not like being pul1ed up hy [he Principal. 
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Whether 11(' \\;as rightly pull.cc/ up or llOl is nm a maHer hefon~ me to decide. /\..11 tbut is 

establ ished is that ::"Javllce1 tlSc-d his personal aninws]!y to excite the :;tudrnts 10 eX01ggerate 

the incident of Shandill!ltlching the i:hiidren's fa(.;'e and r.::mm'ing the glitters. He equated 

that to slapping and required the studenb lhat it be repont"d. 

55. 1 do not lind that the students wanted to rcpor1 the maUer. If the~ did. they would have 

taken u(.:liol1 \\;ithmlt ::\uvnctl instigating a student ;\laikdi to \\Tite lht: letter. The swlicms 

had to indicate that they ,\'erc slapped because wilhclllt Ihat there was no complaint to be 

raised aguinst Shandil. 

56, :-.l"avneel is also dishODe';t in his statement by saying that ;"laikeli wrote lhe Idler on his 

0\'\11 and that he had not asked ~vl<likel i to write that leller. Maileli had vcry dead;- denied 

this and said thaI he wrote the Idter on in:;lructions ofKu\'neeI who had edited the :-:;amc 

after which IVlaikcli re-\\'rDtc thc lett(;!T. There is no reason for Maikeli lo be dishonest He 

'was not eyen a victim. Why would he f~ature in the incident "hen he could have steered 

clear of if? r find that had it not been for {he inf1u(;!nce of :\avne,et \>1 aikdi v.,:ould 1101 hm"c 

writtel1 lhe letter. 

57. Navnect also said that the: incident happened on \!',\::dnesday and the Child Protection Lnit 

from the Fiji Police Force came to the school on that week Friday after which the s~lidel1ts 

realized their rights and decidd to report the matter. Thi:-:; statement is contrary to )1..'1 aikdi' s 

statement thml\avneet had ai.iked him to ,\Tite the letter on Wednesday, 

58. IfNoY'..-ncct can be dishone:;l about hO\v the students had decided to complain, his evidence 

that the smdcms told him thal the~ wcre slapp..:d Calli1.ot b~ reI ied on. Ii is very clear that he 

wanted to have Shandil investigated and removed. An the school teachers v,,'ho gavc the 

statement are of the samc vicw that Na\'lleet -,as looking for something against the 

Principal and in my t1nding he has confused the students to take (he touching as slapping 

and ha.d Shandil reponed, His email tothePeml.mentSecretaryof21.1i..me 20 n: is \'er)' 

clear that he had rcp011cd the matter and lhat he is the one "..-ho used the \vord slapping. He 

also talk:; about his difIerence wi th Shandil in another email of the same dme. 
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59, lI'it \\<1::' not for :-JaY!lcct and hi:; personal animosity, Sh,,11luij's regard and care expressed 

to the students would not have he en made an issue. I should further remark that ]\avfJcct'5 

evidenc~ has not heen tested and cannOI be rdied upon to impeach ShandiL If he gave 

('yidence. a lot of the im::o!l!ii~ICncks in his statement would have been brought up. His 

credihility lS als.o YCl'Y questiol1able and the cHlss-examination would. have highlighted that. 

60. There is anoth:r Sl<1!ement attached to the investigation report. It (;ontains lhe names oj' 6 

s[udems Samucia, K::p;aia, Rupenl_ Kali\erct1.Apcllisa and L~dua.rhe statement indicates 

that one Samllela said thm the Prtncipal slapped their cheek. After thal the Plincipal took 

out his handkerchie{ \\"C1 hand mbbed the glitter niT. They \\cre embarrassed \-\·hen they 

\yere slapped. \Vheri T\a\,tlect came to the da:~s, he asked. them what had happe·ned. He then 

took the phmo ofthdr faces on the :;ame day. He did not explain to them \",-hy he was takJng 

the pichlre and for v,hat purpose. Nayneet is the one v,ho told. then to sign a letter \vrittcn 

by IVf<likel i. 1'\ a I;nee! is bte to \tlaths cla.~s. 

61. The statement:; ol'the \\ilIlCSSCS arc very unreliable. fL shm\s that only Samuda said that 

the students were slappcd.\\'hy ha\'e olh:~r students not complained of slapping? I 

und;;;r::;tand that all the students han: signed the statement but it is very dangerous to rely 

all evid(;!n~e "chich has not been tested, If oral evidence \va-,; glven_ Shandil \\ouldhavc had 

a fair chance of putting his case W the studenLs and a.qking them 'whether they were 

iniluenced by J\ayneet to change the fricndly lap in~o a slap. 

62. A person's li\elihoml has been aftcclcd (lnd it b for this W~ll"l Ln lind on a balance of' 

probability that the i.ncident oC slapping occurred. Gin.'l1 the history of the personal 

difference between Shandil and ~avncet. it is. 'Very probable thal 1\avned has fed the 

students to usc the word slappiIlg to make a case against Shandil. it is very dear thai he is 

the one ,,;ho took photos withollt their consent and \ylthout telling them 'what the photo \"'·'-15 

going to be used for. )!avneet's intention was malicious. His actions \"en~ not designed to 

protect and safeguard (he smdents. 

63., The stuckm \-laikelj also ga\Ce a stakm(~nt to the investigation team. He staled lhat ]\amcct 

had told him to \wiLe a kncr. He did that and Ka\,lleel ediled lL j\'!ankc1i said that he re-

14 ~ P ;:; g ,_' 



ERee 23 :1~~18 

\\'rote the lett~r. 'ia\:nect then asked hlm to lak~ it [0 the students and get tht; victims to 

sign th(: same. AJl this h~lppcn('d 00 WeJn.:-sday. 

64. ;viaikel i tlmhcr stated that 1\ a\neet had LOki him that tht: police will come on friday and 

investigate th;;- Ca..'ie. On friduy. he asked J\.JaikeJ i about [hi!' leucr. I'vfaikdi :'iald he told 

;\avnect that n;; had the letter. >.iavnecl then ask"d him to hanJ it to the police \',.:hich he 

Jjd. 

65. \'iaikcli features in as one or the persons being intcr;;ie'iwd hecallsc he had \\Tirten the 

letter. He has not witnessed the slapping nor has he ~aid that the students have told him that 

they " ..... ef;;- slapped. The le!t~r that was writt~n hy :'vlaikeli has nm heen adduced in evidence 

for me to comment upon. f do nol find that !\-laikdi' s cyidence in allY way estahlishes that 

there was slapping incident b:' the Principal. 

66. I am also concerned about the missing letter signed hy the stuc.lenL~. Wby hus the 

investigation team not included that in the report? \\'hat did the letter say? Would it be 

prejudicial to the emp]oyer'scase if it \->'\is disclosed? \Vas the irwcstigation fair in that 

regard? These are tlle issues bothering my mind and concerns me. Call the investigation 

said to be fairly conducted': ITow reliable is the reporl iIi absC"nce of it being tested in Coun? 

I do no! Had thal the invesligation report can be taken as unquestionable cyidence. It is 

subject to as much scrminy a.s any other e\'idcncc and if the maker~ of the report wok stand 

to give evjdeJ1Coe, tht:ir credibility woulu be questionable. 

67 . .t-.fr. Nemani \;10i ("IVematti"), the H..:ad of Department - Mathematics also gave a 

statement to the iuYestigmion team. He said that before the incident of shlpping happened, 

the principal used to address :\avnccfs \\eakness in a professional W<ly. The Principal only 

became harsh after the incidem. According to Nemani,. ~amcct hH.d discussed the slapping 

incident with him. He told i\avneet lhat it \\[1S up to him to report. 

68. Ncmani said that Navncel had told him that he h~s :;enL the mark sheet to the Principal but 

in the briefing it was highlighted that the Principal had not rccel\'ed the sarfle. According 

to K emani, Navneel personalized the Principal's actlOi1S and \,,'hen he slapped the students, 
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it gave [\:avneel an opportunity to rtc'pon the matter. N"emani said [hat Navneet had said ., no 

more and hI;! ,rill N:'lN)tt·'. 

6(,). t<emani' s statemc-nt does not assi::;[ when it cOomes to finding whether there \,\·a:'1 corporai 

punishment. At b~Sl it indi(:at'~s that th~re \\as differellce between Shandil and ]'<a\'Det'l 

becclllse of Shand!l addr~:;sing i\ aYllect on his sh<)nfull, This strengthens my findi11g that it 

I:': ~avneel \o\ho had used the students !() gd hack at the Principal. 

70, \'fr. Sevanaia Matevakaloloma ("Sel'amria ') the as:'ii:nant form teacher of the said sludents 

stared that \\,hen the Princip<ll had a briefing \'I;ith the I~a(:hers, he addressed the issue of 

submitting the mark sheets. Thc Principal inJiculed who had submitted the mark sheets 

and \\'ho had nm, Sevanaia said {hat he noticed thal the relationship bet'\veen the Principal 

and Navncct v,;as not good, The Principal is har~h on i\:avn.::et and always picks on him, 

All the reporLs by the Prillcipa~ has 1\a\'l1ee( s attitude towards work mc-ntioned. Se;;anaia 

said that the tyl,'O are compding \virh ea.:h ulher and it could be because 0 [' \'\;calth. 

71, ~vlr. Sa.ilosl Koroibolil {"Sailosi',,} also gave his sl:llL~ment to the intervie\\' panel. He sl.4ted 

that he had personally not witnessed the in<:idel1l, He came to ktlo\.\'about the incident after 

the police oniter being the c'hild protectlon officer had left the school premi~cs. 

72. Sailosi slated thm he had a(':c(lmpanied the Principal l(l see the parents. He did that as a 

protocol of1keT. The Principal told the parents that the students had put glitters on their 

faces and 1hat he had not slapped the chi ldn:n. It was just a lap, 

73. According to Sallos!. 0111y one parent had retaliated. Thc parent said that he has fi)rgivcn 

the P rinci pn 1 bu L \vi II le1 the 1<1\"; I uk e i IS tolL 

74. The statements ()f S-c-vanaia and Saiiosi also do not assist in the t'inding of \vhe!hcr there 

\,as corporal punis!ullcnt effected on :the students. They had not witnes~ed theincidcm. 

However they were ycry much aware abilul the difference beh'loccn Shandil and >Javneel. 

I CmTI10L help reiterating Lhm !\avnec( s aClions in instigating a report \vas nOI done 'Ivith 
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considered it tradition to "'lsi! the parents and explain his side of the story. He did not \ isi! 

the parents to interfere \\'ith them. 

80, It is also very clear from the letter thm ShanJiJ had not met the parents Of students 

i ndiyidually to intluence them, He h11d rnet ull of lh~m together in presence of the T uraga 

na Tut Ca\varo. He had also taken a school teacher named Sailosi with him. If he \:I;anted 

w inl1ucncc the pan::ms and imer!t:rc wilh them. he would not make tht: procc~s a fommJ 

one but ,,"oulli sneak to get audience ~ith the pare-llb inJividU<.Illy. 

g I. The \loE is llsing the mere me-ding as inLerlerem;e. They h<lye not sho\\"n any e,'idcnce f) j" 

interference- in b.ct. 'I he-y arc using the letter from lhe parent:o:; (0 justify their 

unpreparedness to get the smdcnts evidence taken orally in court tn k'~l tllto' same, 

82. interestingly. the letter by the parents does not memioll any ~ntlu('twc hy ShandiL II suys 

that afle-r listening to Shandillhcy have forgi\cn him and hoi\'e withdrawn their complaint 

against him. It aJso states 1hat there was a misunderstanding that they had and it aroSe when 

the police and the social welfare officials made their visit. The parents also express concern 

on ho\\" 1:heir children v .... ere being photographed without their consent. They acknc)\vlcdgc 

that the aIleged "slap" was actually an .::l.c.hic.:e as expressed by Sh<ll1dil. 

83. The parents allege in their lctLCt thaI Na..-.;nc:et should have consulted them abl}ut the 

incident as the students had not mentioned this 10 them. They say thal the incident W<L5 

(~xaggcrated by ~aynee1. 

84. 1 bave also not seen any statement from lhe- Turaga ni Tlll Ca\\aro Or Sailosi to the eIJecl 

lhal ",hat Shandil did Oll the day v;as interference with the parents and the students. The 

\-'foF, T lind is acting on its presumptiolls. 

85. I am n()t surprised lhat the parents had easily deduced that ~avneet had actually instigated 

and exaggerated the incident for his 0\\11 personal gain and not HJr the bendll of l.he 

s1udcnts. 
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86. I tind that there was no corporal punishment and nu inkder~m:e by ShamEl with the parents 

or the students who had alkgcdly complained ahOLLl corporal punishment. Tn my linding, 

The [I.'Enlstry has not been atJl~~ 10 e:-;tabli~h that thl:'fe was corporal punishment as a result 

of which it has failed to ;J)CC't the reasons for teTI11inaLing Shandil. 

Final Orders 

87, In the flnal analysis I find that Shandils· dismissal from cmplt)~mem was unlawful and 

unjustified. 

~a\. I therdiJH;" make the follmving orders: 

(a) 1hor SJwm.lii he reinsrared fa hh ./bnn(:'r position 01' a posifion which is no less 

advantageous fO hint iF/thin 21 duys,.tI"Ol/1 (he dare o(rhl.' order. 

(h) Tilt{( Shandi! should he paid all los! wages/i·om Jhe dare o.f dismissal lO rhe dme !.~/ 

reinstawri1tn! lvilhin 6 monrils}i·om Ihe dale of/he onla. 

(c) Thor [he employ,'}' shall pay cO.m o/{he proceedings in (he SUNI of S3.5{){) ro he paid 

,d/hiil :!! da)'S. 

01. 03, 2021 

1, '>1 r. /).'\uir /orthe Plaimij(: 

2. AG's Chamhe~J;)r Iii" DeJim,r/II/l'f, 

3. nl~: Eileen ,,/21)18. 
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